THE 


INSURANCE LAW JOURNAL 


SEPTEMBER, 1878. 


DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STAT 
SUPREME COURTS. 


ADJUSTMENT. 


$122. Fme.— Authority of Insured under Mortgage Policy.— 
Where the policy was made payable to the mortgagee, the in- 
sured had no authority to adjust the loss without consent of the 
party to whom it was payable. 
Harrington vs. Fitchburg Mut. F. Ins. Co. 
Rep’d Jour’l, p. 618. 


AGENT. 


$123. Lire.— Unauthorized Insurance by.— Validity of Acts of.— 
Liability of Sureties.—The twenty-first section of “ An Act for the 
incorporation and regulation of life insurance,” (S. & S., 222,) 
making it unlawful for any agent to act for a foreign insurance 
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company, in the transaction of its business, without procuring 
from the auditor of state a certificate of authority, etc., is a reg- 
ulation imposed for the benefit of policy-holders, and others do- 
ing business with such company, to be enforced by the penalties 
provided in said act. Said section imposes a personal duty on 
the agent of said company to procure such certificate and file it 
with the recorder of the county, and a violation of such duty sub- 
jects him to a penalty; but his acts as such agent, within the 
scope of the authority conferred upon him by the company, are 
valid and binding, not only in favor of third persons, but as be- 
tween principal and agent, notwithstanding his failure to procure 
and file such certificate. In an action against such agent and 
his sureties on a bond given for the faithful performance of his 
duties, to recover money collected by him, within the scope of 
his agency, and which he has failed to account for, his failure to 
comply with the provisions of said section is no defense in favor 
of such sureties. 

Washington Ins. Co. vs. Cotton, 26 Conn., 46; Anderson vs. Moncrieff, 
3 Desau, 125; Col. Ins. Co. vs. Walsh, 18 Mo., 237 ; Clark vs. M. & R. 
Garnesher, ete., 19 Mo., 53; Union Mut. Ins. Co. vs. McMillan, 240 O. S. 
R., 67. Case of Washington Co. Mut. Ins. Co. vs. Davies, 6 Gray, 376, 
distinguished. 


Manhattan Life Ins. Co. vs. Ellis. 
Rep’d Jour’l, p. 587. 


INSOLVENCY. 


$124. Lire.—When a Court may Interfere—Receivership.— 
The power to arrest the course of a life company is not to be used 
without great caution and discrimination, and the rule which 
should guide in the inquiry is, Are the assets sufficient to justify 
the belief that it may continue in the business with safety to the 
public? In case of deficiency it is proper to look into the past 
management to see whether there is ground for a reasonable ex- 
pectation of recuperation. When it appears that the assets are 
insufficient, and there is not reasonable expectation that they will 
become enough to meet the contracts, it is proper for the court to 
interfere and appoint a receiver. 

Case of World Mut. Life Ins. Co., 40 Barb., 501, criticised. 

In ve People vs, Allantic Mut. Life Ins. Co. 


Rep’d Jour'l, p. 657. 
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INSURABLE INTEREST. 


§125. Lire.—Uncle and Nephew.— Burden of Proof.—A policy 
of insurance procured by one upon the life of another, for the 
benefit of the former, who has no pecuniary interest in the con- 
tinuance of the life insured, is against public policy and void. 
The mere relation of uncle and nephew does not constitute an in- 
surable interest, to enable either to insure the life of the other. 

Cases distinguished of Chisholm vs. National Capitol Life Ins. Co., 52 
Mo., 213; Trenton Mut. Life and Fire Ins. Co. vs. Johnson, 4 Zab., 576 ; 
Swick vs. Home Ins. Co., 2 Dillon, 161 ; McKee vs. Ins. Co., 28 Mo., 383 ; 
Gambs vs. Covenant Mut. Life Ins. Co., 50 Mo., 44; Evers vs. Life Asso- 
ciation, 59 Mo., 480; Lord vs. Dall., 11 Mass., 115; Stevens, adm’r, vs. 
Warren, adm’x, and another, 101 Mass.; Mitchell vs. Union Life Ins.Co., 45 
Me., 104; Lewis vs. Phoenix Mut. Life Ins. Co., 39 Conn., 101; Bevin vs. 
Conn. Mut. Life Ins. Co., 23 Conn., 244; Maury vs. Home Life Ins. Co., 
9 R.1., 346 ; Franklin Life Ins. Co. vs. Hays, 41 Ind., 117 ; Rouse vs. Mut. 
Benefit Life Ins. Co., 23 N. Y., 516; Freeman vs. Fulton Fire Ins. Co., 38 
Barb., 247; Cammack vs. Lewis, 15 Wallace, 543; Swick vs. Home Ins. 
Co., 2 Dillon R., 161; May on Ins., sec. 587, p. 724. 

Held, where an uncle insured for his own benefit the life of his 
nephew, without having any pecuniary interest in the life, that the 
policy was void. The burden of proving an insurable interest in 
the life of the assured, lies upon him who claims the insurance. 

Guardian M. L. Ins. Co. vs. Hogan, 80 IIl., 35. 


Singl ton vs. St. Louis Mut. Life Ins. Co. 
Rep’d Jour'l, p. 576. 


INTERPLEADER. 


§ 126. Lire.—Liability to Contending Claimants——Where the 
company, uncertain as to the lawful claimant of the policy, filed 
a bill of interpleader in another State, took all the necessary 
steps for its own protection, and paid in accordance with the de- 
cree of the court to the rightful party, the decree will be held con- 
clusive in a subsequent suit brought by one of the claimants. 

Wood vs, Phenix Mut. Life Ins. Co. 


Rep’d Jour’l, p. 629. La. 8. C. 


POLICY. 


$127. Fire.—Cons!ruction.— Tools.—Patterns.—The insured 
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were manufacturers of machinery, and kept wooden patterns to 
make the iron castings needed for the machines, the patterns be- 
ing sent to the various foundries where the castings were pro- 
cured. The policy insured “ their fixed and movable machinery, 
engines, lathes and tools.” Held, that there was no ambiguity 
in the terms of the policy, and parol evidence was inadmissible 
to show that the parties intended to include the patterns in the 
word “tools.” Jidd, that the policy covered all patterns which 
from their size and shape admitted of being applied and man- 
aged by the hands of one man. 


Lovewell et al. vs. Relief and Westchester Ins. Cos. 


Rep’d Jour’l p. 672. Mass. 8. J.C. 
PRACTICE. 


$128. Fire.—Control of Court over Examinations.—A court 
can exercise a sound discretion in controlling the examination of 
witnesses ; therefore it was not error to stop a cross-examination 
of sixty-five minutes relating to trivial matters. 

Monroe Co. Mut. Ins. Co. vs, Robinson. 

Rep’d Jour’l, p. 636. 


PREMIUM. 


$129. Lire.—Agent’s Authority— Waiver.—If the premiums 
are received when due, it is of no consequence what authority 
the party collecting them may have to represent the company. 
If the agent was authorized to demand the premiums, his failure 
to account for them to the company is no defense to a suit on 
the policy. If the agent had been acting for the company for a 
series of years with its knowledge and consent, making insur- 
ances, delivering policies, and collecting premiums, it must be 
held for his acts, and cannot deny his authority to receive pre- 
miums. If the last premium was received by the agent when 
due, the jury have a right to infer that the non-payment of pre- 
vious premiums when due, was,waived. A policy provision that 
payment of premium is only valid upon the production of a re- 
ceipt properly signed, does not invalidate the payment without 
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such receipt, provided that the company or its authorized agent 
received the money. 


Dutton vs. N. Y¥. Life Ins. Co. 
Rep’d Jour’l, p. 675. U.S. C. C., InpD. 

$130. Fire.—Promissory Note—Liability of Married Woman. 
—The insured property was the separate property of a married 
woman in Indiana, in whose name the application was made, 
being signed by herself and her husband. A promissory note 
was given for the premiums, and also signed by the insured and 
her husband. Held, in an action to recover the amount of the 
note, and to make the same a lien upon the property, that it is a 
settled law of Indiana that a married woman during her covert- 
ure cannot make a promissory note which will be valid or bind- 
ing on her. Held, that the promissory note was absolutely void 
as to the insured, and her separate estate was not chargeable 
with its payment. 

Bowers vs. Vanwinkle, 41 Ind., 432; Hodson vs. Davis, 43 Ind, 258 ; 
Mahar vs. Martin, 43 Ind., 314; Brick vs. Scott, 47 Ind., 299 ; Thomas vs. 
Passage, 54 Ind., 106; 1 R. S., Ind., 1876, p. 412, note 2, p. 550; Behler 
vs. Weyburn, Ind. 8S. C., 1878 ; Glidden vs. Strupler, 52 Penn. St. Rep., 
400. 


American Ins. Co. vs. Avery. 
Rep’d Jour’), p. 679. 


PREMIUM NOTE. 


$131. Lire.—Construction of Massachusetts Non-forfeiture Law. 
—A wife’s policy was taken out by B. for $10,000, in March, 
1870, giving a note for half the premium, payable with interest at 
the end of six months, and agreeing that if not paid at the time 
specified, the policy should be void. A receipt was given by the 
company acknowledging the payment of the whole premium, at 
the bottom ‘of which was the printed memorandum: “ This re- 
ceipt is the only evidence of payment.” The note was not paid 
when due, and the insured died in December, 1872. In a suit to 
recover under the Mass. non-forfeiture law; Held, that the case 
is not distinguishable from Pitt vs. Berkshire Life Ins. Co., 100 
Mass., 500. Held, that under the Mass. non-forfeiture law, the 
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note is not to be treated as cash, but must be deducted from the 
net value as determined by that law. 


Bigelow vs. Berkshire Life Ins. Co. 
Rep’d Jour’l, p. 606. Mass. §, J. C. 


§132 Fme.—Construction of Policy—Forfeiture.—Liability of 
Insured.—The policy was for five years. The insured paid the first 
annual premium, and gave a promissory note for the four suc- 
ceeding premiums, payable by installments as each became due. 
The application contained an agreement that if any of the install- 
ments remained due and unpaid thirty days, the policy should 
be “ null and void until the same is paid.” The policy provided 
that it should not be liable in the case of default in the pay- 
ment of any installment ; also that “in case a promissory note is 
given for the cash premium, it shall be considered a payment, 
provided such note is paid at or before maturity,” but in case 
any loss or damage should occur, and the note or any installment 
remain past due and unpaid at the time, the policy should be 
void ; also, that on payment of all installments due the policy 
should again attach. No installments were paid, and suit was 
brought on the note at the expiration of the policy. Held, that 
it was no part of the contract that the insured might at any time 
absolve himself from the contract by voluntarily breaking it. 
Held, that the policy was not avoided by failure to pay the in- 
stallments, but only voidable at the option of the company, who 
in case of loss might elect to treat it as void. Held, that the pre- 
mium note is not avoided by failure of the insured to pay the in- 
stallments so long as the contract is not absolutely void from 
alienation or some other cause, and the company may maintain 
suit upon it. 

Wood on F. Ins., 537. 

American Ins. Co. vs. Henley. 

Rep’d Jour’l, p. 685. Inp. 8S. C. 


$133. Fire.—Assessment of.—Ultra Vires.-—Cash and Note 
Policies.—Insolvency.—The company’s charter provided that its 
powers and liabilities should be those of a mutual company only. 
Policies were issued on the cash plan, permitting the policy-hol- 
der to share in the profits, but exacting no further liability, and 
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on the note plan, requiring a cash assessment of ten per cent, 
and the notes were liable to further assessment to their full 
amount to meet losses and expenses. Held, in a suit to recover 
assessment on a note, that the cash policy was essentially differ- 
ent from a stock policy. The issue of cash policies was not in- 
consistent with the functions of a mutual company also doing 
business on the note plan, and did not debar a recovery of as- 
sessments on the notes. 

Angell on Fire and Life Ins., 422; Ins. Co. vs. Hoge, 21 Howard, 64 ; 
May on Ins., 548; Mygolt vs. N. Y. Protection Ins. Co., 21 N. Y., 52 ; 
White vs. Havens, 20 N. Y., 177; Perrin vs. Susquehanna Ins. Co., 7 W. 
& S., 351. 

Held, that the directors had a right to make assessments to pay 
debts after the company had executed a general assignment for 
the benefit of creditors. 


Schimpf & Son vs. Lehigh Valley Mut. F. Ins. Co. 
Rep'd Jour’l, p. 663. 


PROOFS OF LOSS. 


$134. Fire.—Waiver.—The policy required immediate notice, 
and as soon as possible proofs of loss. The local agent was no- 
tified, who informed the company, and its adjuster was sent. 
The adjuster told the insured to go before a justice and make 
proofs, and made propositions to settle which were not accepted. 
Finally he left the insured, saying he had not time to attend to 
the business then, and left a proposition to pay a certain sum 
which was not then accepted, and was afterward withdrawn. 
Some time afterward the assured called on the local agent to ac- 
cept the last proposition, and was informed that it was with- 
drawn. eld, that this might have been a waiver of time, and 
justified delay, but it was not a waiver of the requirement. 
When informed of the withdrawal of the last offer, the adjuster 
not having returned, it was the duty of the assured then to have 
complied with the condition. Not having done so, he has no 
ground of action. 


Warner vs. Ins. Co. of North America. 
Rap’d Jour’l, p. 623. 
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$135. Fire.—Waiver—Estoppel—The policy required that 
a particular account of the loss should be rendered as soon as 
possible. Held, that the requirement of proofs of loss “ as soon 
as possible,” did not mean instantly or directly, but simply with- 
in a reasonable time under the circumstances. 

Duncan vs. Topham, 8*Man., Gr. & Scott, 229, and note ; Waterman vs. 
Dutton et al., 6 Wis., 265 ; Hall et al. vs. Delaplaine et al., 5 Wis., 206. 

Where the company received such proofs, made out within 
four months after the fire, with the assistance of the agent, with- 
cut objection, and raised the {objection for the first time in de- 
fending a suit on the policy, it is estopped from claiming that 
they were furnished too late. 

Killips vs. Putnam Fire Ins. Co., 28 Wis., 472; O’Connor vs. Hartford 
Fire Ins. Co., 31 Wis., 161.% Case of Blossom vs. Lycoming Fire Ins. Co., 
64 N, Y., 166, distinguished. 


Palmer vs. St. Paul F. & M. Ins. Co. 
Rep’d Jour’l, p. 667. Ws. 8.C 


REMOVAL. 


$136. Fire—To Federal Court.—Afidavit—Sufficiency of 


Bond.—A corporation may, through its authorized agent, make 
the affidavit required by} act of Congress of 1867, regarding re- 
moval of causes to a Federal court, and thus avail itself of the 
benefit of that act. 

Ins. Co. vs. Dunn, 17 Wall., 244 ; Farmer’s Loan ete. Co. vs. McQuillan, 
3 Dillon, 379 ; Morrell vs. Milwaukee & St. Paul Railway Co., 3 Dillon, 
460 ; Shaft vs. Phoenix Ins. Co., 67 N. Y., 544. The case of Cook vs. State 
National Bank, 52 N. Y., 96, excepted to. 

The court must determine the sufficiency of the bond and the 
surety required by that act, but it may not arbitrarily reject the 
bond tendered, without?specifying any cause. 

Taylor vs. Shen, 54 N. Y., 75; Fisk vs. Union Pacific R. R. Co., 6 
Blatchford, 362, 380; Bowen vs. Chase, 7 Blatchford, 255. 

Mic vs. Andes Ins.°Co. 


Rep’d Jour’l, p. 624. N. ¥, C. A. 


§137. Fire—From State to Federal Court.—Averment.—Cil- 
izenship.—The application for‘removal was made under the Ju- 
diciary Act of 1709. Held, that a party, in order to avail him- 
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self of the right of removal from a State to a Federal court must 
show upon the record that his case comes within the provisions 
of the statute. The petition must state facts whieh, taken in con- 
nection with such as already appear, entitle him to the transfer. 
If he fails in this, the court may proceed until judicially informed 
that its power over the eause has been suspended. Anaverment 
in the petition for removal that the party was at that time a citi- 
zen of a certain State is not an averment that such was the case 
at the commencement of a suit, and does not oust the jurisdic- 
tion. 

Phenix Ins. Co. vs. Pechner. 

Rep’d Jour’l, p. 690. 


SUICIDE. 


$138. Lire.—Construction—Insenity.—A policy of life insur- 
ance contained the proviso, that if the insured should “ die by 
suicide,” it should be null and void. Held, that the word “ sui- 
cide” cannot properly be applied to the voluntary death of the 
insured, under the influence of insanity. 

Mutual Life Ins. Co. of N. Y. vs. Terry, 15 Wallace, 580. 

The language of a policy must be taken most strongly against 
the company. 

Mayor vs. Isaac, 6 Mon., 612; Nothman vs. Anchor Ins. Co., 4 C. B., N. 
S., 481. 

Insanity is made out if the jury find that the anxieties and suf- 
ferings of the insured had so entirely overpowered his judgment 
as to render him unable to distinguish between right and wrong. 

Breasted vs. Farmer’s Loan ete. Co., 4 Hill, (N. Y. Rep.,) 73; S. C., 4 
Selden, (N. Y. Rep.,) 299 ; McElroy’s Case, 6 W. & S., 451; Wh. & Stille’s 
Med. Jur., 3206. 


Conn. Mut. Life Ins. Oo. vs. Groom. 
Rep'd Jour'l, p. 597. 


TITLE. 


$139. Fire.— Construction. —Right of Dower.—Incumbrance.— 
Insurable Interest—The policy was on a dwelling-house “to B.’s 
heirs,” who were the owners thereof, subject to an unassigned 
dower interest therein, or their mother, the widow of B. The ap- 
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plication, which was made part of the policy, was made by the 
widow, and contained a representation that the property was in 
the occupancy of the applicant, and was not incumbered. It was 
stipulated in the policy that “if the premises insured herein be 
incumbered in any way, this policy shall be void, unless the true 
title of the assured, and the incumbrance on the premises, be ex- 
pressed in the application.” In an action by said heirs upon the 
policy to recover the loss insured against, the property having 
been consumed by fire, the company claimed that the dower in- 
terest of the widow was an incumbrance that avoided the policy, 
Held, whether the dower right of the widow was an incumbrance 
or not, within the above stipulation, she having an insurable in- 
terest in the property, the application is to be regarded as refer- 
ring to that interest, as well as to the interest of the heirs of B., 
and hence, that the representation in the application, that the 
property was not incumbered, was true. 
Ohio Farmers Ins. Co. vs. Britton. 


Rep’d Jour’l, p. 632. 0. 8. C. 


$140. Firr.— Assent 0° Company.— Mortgage.—It was stipulat- 
ed in a policy of fire insurance, that if the property insured 
should be sold or transferred, or any change made in its title 
without the assent of the company insuring, the policy should be 
void. The assured sold and conveyed the property for an agreed 
sum to be paid in the future, the company assenting to the sale, 
but without knowledge of its terms. To secure the payment of 
the purchase price, the purchaser, at the time of sale, and as a 
part of its terms, executed a mortgage of the property to the ven- 
dor, of which the company had no knowledge until after the prop- 
erty was destroyed by fire. Held, that the assent given by the 
company to said sale and transfer of title, was an assent to the 
terms upon which the same were made, and hence the execution 
of said mortgage did not avoid the policy. 

Farmers Ins. Co. vs. Ashton. 


Rep’d Jour’l, p. 594. 0. 8. C. 


$141. Fire.—ZJn Dispute.—Insurable Interest.—It was claimed 
that the insured had entered on the land of another as trespasser, 
and erected the building insured. Held, that if he entered as 
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trespasser, he had no insurable interest, but want of title is no 
defense in an action on a policy of fire insurance, if the insured 
entered upon his land and took his insurance in good faith, un- 
der a reasonable and honest belief that he had title, and if he did 
not withhold the knowledge of a dispute about his title in bad 
faith. 

Monroe Co. Mut. Ins. Co. vs. Robinson. 


VACANT OR UNOCCUPIED. 


$142. Frire.—Construction— Tenement Jslock—The building 
was described as a “ ten tenement block frame.” ‘The policy pro- 
vided that it should be void “ whenever a building insured shall 
be unoccupied.” Held, that the building was insured as a whole, 
and the occupation of a part of the tenements was occupancy 
within the meaning of the policy ; there was nothing in the 
phrase “ tenement block,” to import that separate buildings were 
intended. 

Keith vs. Quincy Ins. Co., 10 Allen, 228, and Ashworth ys. Builders Ins, 
Co., 112 Mass., 442, distinguished. 

Harrington vs. Fitchburg Mut. F’. Ins. Co. 


—§ 122. 


$143. Fire.—Authority of Agent.— Waiver.—The policy stipu- 
lated that if the premises became unoccupied without the assent 
of the company indorsed, it should be void. The insured noti- 
fied the local agent of the company, whose home office was in 
another State, that the tenant had vacated the premises, and they 
had been rented to another tenant who was going in, and the 
agent replied, “It is all right.” The premises remained vacant 
for about three weeks, and until the time of the fire. The policy 
described the premises as “ occupied by a tenant.” /eld, that 
the agent was authorized to waive the policy condition requiring 
the company’s consent to be indorsed, and his notification and 
consent amounted to such waiver. The company must be pre- 
sumed to know that the premises were liable to be vacated, and 
the time they remained unoccupied was not unr _ sonable. 


Viele vs. Germania Ins. Co., 26 Iowa, 9; Miner vs. Phoenix Ins. Co., 27 
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Wis., 699 ; Gans vs. Phoenix Ins. Co., Wis. 8. C.; Devine vs. Home Ins. 
Co., 32 Wis., 476. 
Palmer vs. St. Paul F. & M. Ins. Co. 


VALUATION. 


§144. Fire.—Lxcessive.—Forfeiture——tThe policy limited the 
amount that might be insured to three fourths the value. The 
property at the time of issuing the policy was valued at $9,000 ; 
other insurance was permitted in the first application, and dis- 
closed to the extent of $3,000 in the renewal, the present insur- 
ance being also for $3,000. It was admitted that the $6,000 of 
insurance was more than three fourths the actual value at time 
of loss. Held, that valuation is a matter of judgment, and if the 
value was fixed and the insurance made in good faith, the policy 
was valid. 

Harrington vs. Fitchburg Mut. F. Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED SJATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF MISSISSIPPI. 


Ocroser Term, 1877. 


SOUTHERN EXPRESS CO. 
vs, 


J. T. HUNNICUTT. 


The insured held a life policy for $5,000, stipulating that upon its surrender within 
thirty days after failure to pay any premium when due, the company would 
issue a paid up policy for the amount of premiums paid. Sixteen days after 
such failure, the insured in Alabama forwarded the policy along with ‘a letter 
requesting a paid-up policy, to the company in New York by express. The re- 
ceipt of the latter recited an insurance policy valued at $5,000, and contained a 
stipulation that the express company should not be liable for any loss unless a 

, Written claim therefor was made within thirty days of the date of the receipt. 
‘ The package was mislaid and not delivered to the insurance company until a 


month later, when the paid-up policy was refused on the ground that it was too 
late. ; 


Held, in a suit to recover against the express company, that the stipulation requir- 
ing claims to be presented within thirty days, was like similar stipulations in 
fire policies ; it was a provision which the company had a right to make, and 
would be enforced. 


Held, that under the circumstances, thirty days was a reasonable time within 


* Decision rendered June 4, 1877. To appear in 54 Miss. 
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which the insured should have been put upon inquiry, and his failure to claim 
' against the express company within that period, relieved it of liability. 
Judgment reversed. 


Warrrietp & Youne, of Corinth, for the Express Co. 
Jno. W. Fewe xt, of Meridian, for Hunnicutt. 


Smmratz, C. J. 

J. T. Hunnicutt was the holder of a life policy of insurance issued 
by the Continental Life Insurance Company of New York for $5,000. 

The policy contained this stipu'ation : ‘‘ thatif after having received 
three or more annual premiums, the said assured shall fail to make 
payment of any further premiums when due, then and in that case, 
upon a surrender of the policy within thirty days after such unpaid 
premiums shall be due, the said company will in exchange therefor 
issue a paid up policy for the full amount of even dollars received by 
the company in this policy.” Hunnicutt made default in the pre 
mium due the 31st of January, 1875. 

On the 16th of the ensuing February, intending to surrender this 

policy and take in lieu of it a paid-up policy, he delivered it sealed 
up in an express envelope, addressed to the secretary of the company 
at New York, to the express company agent at Lauderdale station on 
Mobile & Ohio Railroad, for transportation and delivery according to 
the address.” He prepaid the freight charges. The receipt of the 
agent recited, “1 insurance policy, valued at $5,000.” In the printed 
matter at the foot of the bill of lading or receipt are these words : 
“That the express company shall not be liable for any loss, unless 
claim therefor shall be made in writing at this shipping office within 
30 days from this date, in a statement to which this receipt shall be 
attached.” 
R The package’being mislaid, was not forwarded until about the 10th 
of March.‘ It was delivered to the insurance company on the 16th of 
Murch ;_it declined to take up the policy and issue to Hunnicutt a 
pvd-up policy, because it had not been returned to the office and ap- 
plication made within the time stipulated. 

With the policy Hunnicutt also delivered to the express agent a 
letter addressed to the insurance company at New York making ap- 
plication for a paid-up policy. 

The package did not reach the insurance company until more than 
thirty duys had elapsed from the time the premium became due, viz., 
31st January. The plaintiff made claim and notified the express com- 
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pony of his loss and damage on the day of April, more than 
thirty days after the date of the receipt of the company. The case 
was tried on the general issue, and a special plea, which averred that 
the plaintiff had not made claim in writing at the express company’s 
shipping office (for his loss,) within thirty days from date of receipt, 
in a statement with receipt attached. 

The entry of record is that the plaintiff took issue in short by con- 
sent. The plea was not attempted to be avoided on the allegation of 
a contract imposed by fraud, but its truth was put in issue. The 
paper which is the foundation of the cause of action contains the 
covenant set up in the plea as the terms or conditions of the liability of 
the express company. 

Similar conditions in fire risks are in common use, and have been 
uniformly sustained by the courts. The insured engages within a 
limited time to put before the company preliminary proofs of loss, 
and to lose his right tothe money if such proof is not made, 

If Hunnicutt had proposed to test the defense set up in the special 
plea, he ought to have demurred, or he might by replication have pre- 
ferred matter in avoidance. 

By joining issue he admitted its completeness as a defense, if 
proved. We find that the precise condition set up in the plea was 
held to be reasonable, and a discharge of the company from all lia- 
bility if not complied with, in Express Company vs. Harris, 51 Ind., 
129. There, as in the case before us, the claim for loss must be made 
in thirty days from date of receipt. In the Express Company vs. 
Will, 5 Phila. Rep. 355, before Sherwood P. J., the claim was re- 
quired to be made of the express company within thirty days after 
the property had been or ought to have been received, and the 
rul‘ng was that the owner had lost his remedy when non-delivery 
was complained of, if the claim was not preferred within thirty days 
after delivery ought to have been made. 

Such provision in the contract is said to be reasonable, to 
enable the express company, while the matter is fresh, to institute pro- 
per inquiries, and furnish themselves with evidence on the subject. 

The chief business of express companies, as is well known, is to carry 
small but valuable packages. There is more or less liability in the 
vast multitude of parcels which they handle, passing through so many 
agents, that occasionally a loss by mistake or accident, or by the ap- 
propriation of an employee, will occur. It is not at all unreasonable 
that the individual shippers who have, or may be supposed to have, 
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distinct knowledge and recollection, should be required to give no- 
tice of non-delivery or unreasonable delay. 

The law is settled by the great weight of authority, that the public 
carrier may limit his liability by contract, provided the speciil con- 
tract does not exempt from losses by negligence or misconduct. The 
exemption thus claimed must be reasonable and, ‘‘ that the carrier 
cannot take advantage of his powers, and of the necessities of the pub- 
lic to exact exemption from that measure of duty which public policy 
demands.” Such was the line of observations of the Supreme Court 
in Express Co. vs. Caldwell, 21 Wallace, upholding as reasonable a 
stipulation in the contract like that in this case, not differing except that 
the time for making the claim was 90 days. The only case holding a 
ecntrary doctrine is Southern Express Co. vs. Carpenter, 44 Ala., 101, 
which is said by the Supreme Court (supra,) to be a very unsatisfac- 
tory decision. 

The Alabama court puts its objection to the covenant on the ground 
that it was a statute of limitations. Clearly it was not that, any more 
than notice of a fire and proof of loss within a specified time is. The 
stipulation is no more than a condition with which the owner and 
shipper must comply or he l.ses his claim. If he does comply he may 
brivg his suit within the time prescribed by the statute of limitations. 

It appears that the usual time required for the transporta‘ion of 
this package to New York from Lauderdale station is three or four 
days. We are not called upon in this case to say whether 30 days 
from the date of the receipt is an unreasonably short time to make 
claim for damages or loss. The pleadings raise no question of that 
sort, but admit that it was reasonable. What would be a reasonable 
time would be ample time to ascertain the non-delivery of the parcel 
at the place of destination ; that depends on distance and facilities of 
communication. 

If Hunnicutt received no tidings of his package in ten or twelve 
days from the shipment, his suspic on ought to have been aroused 
and inquiry made. If that had been done, it is almost certain that it 
would have started an inquiry which would have found the parcel in 
due time for its delivery at New York. 

Judgment reversed and cause remanded. 
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COURT OF APPEALS OF NEW YORK. 


IN RE THE PEOPLE OF THE STATE OF . 
NEW YORK, Respondeuts, } 
> 


Us. 
ATLANTIC MUT. LIFE INS. CO., aedeagal 


The power to arrest the course of a life company is not to be used without great 
caution and discrimination, and the rule which should guide‘in the inquiry is, ¢ 
Are the assets sufficient to justify the belief that it may continue in the business 
with safety to the public ? 


In case of deficiency it is proper to look into the past management to see whether 
there is ground for a reasonable expectation of recuperation. 


When it appears that the assets are insufficient, and there is not reasonable expec- 
tation that they will become enough to meet the contracts, it is proper for the 
court to interfere and appoint a receiver. 

Order affirmed and modified. 


[Statement of the case by Ep. Inxs. ‘Law Journat. } 


The Atlantic Mutual Life Insurance Company was organized in 
1866, with a capital stock of $100,000, with provisions for the retire- 
ment of the stock under certain conditions. The directors were 
chosen by the stockholders and policy-holders. The superintendent 
reported the company to the attorney-general in 1877 as in his 
opinion in such condition as to render the making of further contracts 
injurious to the public interest, and an application was made to a 
judge of the Supreme Court in Special Term, for an order to show 
cause why the company should not be dissolved and a receiver ap- 
pointed. Upon a hearing of the case it was ordered that a certain 
debt due to the company on a loan should be made good to the 
amount of $50,000. The stockholders not having complied with the 
requirement within the specified time, a receiver was appointed, and 
it was: ordered “that such receiver be and he is hereby vested with 

. Decided June 18, 1878. 





658 Report of Decisions. [Sept., 


and is entitled to all the estate, real and personal, and property, as- 
sets, credits and effects of the said Atlantic Mutual Life Insurance 
Company, including the securities deposited with the superintendent 
of the insurance department ;” and that the company be “ enjoined 
and restrained from the further prosecution of its business, and dis- 
solved,” ete. This is an appeal from that decree. . 


Wrftiam Barnes, for Appellant. 

The order or judgment of the Special Term was erroneous in form 
and in substance so far as it vested or attempted to vest in the receiver 
the title to “ the securities deposited with the superintendent of the 
insurance department,” and so far as it “dissolved,” or attempted to 
“ dissolve,” the Atlantic Mutual Life Insurance Company. 

Prior to reporting the Atlantic Mutual Life Insurance Company to 
the attorney-general, for the purpose of “ winding up ” the corpora- 
tion, it was the duty of the superintendent, either in person, or, in 
vase of his absence or inability, of the deputy superintendent, or of a 
Special commissioner duly appointed for this purpose, to make an 
official examination of its condition and affairs, showing its assets and 
liabilities as of that date, and its insolvency under the laws of this 
State regulating life insurance companies. 

The valuation act of this State, fixing standards for calculating the 
values of life insurance policies, allows the superintendent and the 
court to apply either the net or gross method of valuation, according 
to the circumstances ; and especially in the case of a company issu- 
ing registered policies, itis the plain duty of the court to credit it with 
the present value of its actual future premiums, deducting one sixth 
therefrom for expenses and contingencies, as provided for in the 
statute relating to this subject, or even a smaller “ loading,” as spe- 
cially provided for in the eighth section of the Registration Act of 1869 ; 
and if a life insurance company is solvent on a gross valuation of its 
policies according to the method prescribed by the statute, the Su- 
preme Court is not authorized to declare that “its assets and funds 
are not sufficient to justify the further continuance of its business, and 
to enjoin and restrain it therefrom, and appoint a receiver of its 
effects.” 

The evidence in this case establishes that the Atlantic Mutual Life 
Insurance Company is solvent, even on a net valuation of its out- 
standing policies and other obligations, and the learned justice at Spe- 
cial Term so decided ; under these circumstances the legislature has 
not authorized either the superintendent or the Supreme Court to ap- 
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point a receiver, and to enjoin the corporation from the further con- 
tinuance of its business according to its charter and the laws of this 
State, and th» application of the attorney-general should be denied, 
and the company restored to the possession of its rightful owners, the 
stockholders and policy-holders. 


E. W. Paice, Deputy-Attorney-General, for the Respondents. 


Fouacer, J. 

The point made by the appellant that it should have been made to 
appear in detail to the Special Term in what way and upon what evi- 
dence the superintendent of the insurance department came to the 
opinion that the appellant was in such a condition as to render its 
continuance in Dusiness injurious to the public interests is not well 
taken. The reasons why it is not, are well stated in the opinions in 
the court below, and need not be paraphrased or repeated. 

The point that the value of the policies of the defendant should have 
been estimated at a gross instead of a net valuation, is abstract, and 
presents nothing practical to us. There is no evidence in the record 
to show what would have been the result ifthe method of gross valua- 
tion had been taken. Moreover, the experts who gave oral testimony 
were divided as to which is the true method of testing the value of the 
policies of a life insurance company. The quotations from authors 
and from reports abundantly furnished upon the appellant’s points, 
are not the kind of matter on which to found a legal decision, which 
is to be based upon facts. There is nothing presented to us by the 
record, upon this point, from which we can say that there was error 
in the court below. : 

The question left is, did the facts presented require the appointment 
of a receiver and the stoppage of the defendant’s business? Or, 
rather, the order for a receiver having been granted, and that officer 
having entered upon the discharge of his duties and taken possession 
of the effects of the company, and there having resulted the stoppage 
of its current business, the loss of its credit and the serious impair- 
ment of its powers to recuperate, the question is, was there such 
total absence of any cause shown by the proofs for a judicial interfer- 
ence with its affairs as that this court is called upon to reverse the pro- 
ceedings already had, to arrest the process of settlement and liquida- 
tion and start the company again, after the shock which its credit has 
received, and the derangement which its business has suffered ? 
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We are free to say, that on the simple knowledge of the condition 
of the company given by the proofs in the case, we should have de- 
liberated for some time before we should have taken the severe and 
disturbing measure of entering into the control of the affairs of this 
company by putting a receiver over it. And we are not willing to 
assent to the position of the assistant attorney-general, that the Spe- 
cial Term having been satisfied from the evidence of the propriety of 
such a measure, there is naught for the court to review. It is a great 
power which is put into the hands of the superintendent of the insur- 
ance department, and into the Special Term, that of arresting the 
course of these companies, and it is not to be used without great cau- 
tion and judicious consideration, lest it become destructive and intol- 
erable ; and it is for thé General Term and for this court to critically 
scrutinize the proceedings in every case, and determine with care 
whether good cause existed for interference, and whether there is 
sufficient reason for continuing it. 

We think that the rule which should guide in that inquiry is not 
completely stated in the opinion at General Term in the case of World 
Life Ins. Co., cited for appellant, (40 Barb., 501.) It is there said, 
that what authorizes an insurance company to commence business au- 
thorizes it to continue ; and ifits funds substantially equal the amount 
of its capital, it should continue, so far as respects the question of the 
sufficiency of its funds. But it is to be borne in mind that when it 
starts business it has no obligations to burden its capital. If, after it 
has begun, gone on in business, and has incurred obligations serious 
in amount, it has lost its capital, and then has assets no more sub- 
stantially than was its capital, whatever obligations it after that takes, 
it takes in effect as if then started business without capital, unless we 
are to hold, with some of the expert authorities cited by the appellant, 
that it is proper and considerate to expend the capital in building up 
a business, to which notion we do not accede. The better expression 
of the rule is found in the opinion in this court in the same case, (see 
N. Y. Ins. Dept. Reps., 1863,) to wit : Are the assets sufficient to justify 
the belief that it may continue in the business of insurance with 
safety to the public ? 

Assets should be sufficient to continue the business of life insurance 
with safety to the public. Which means, that they should be enough 
in amount, and of such goodness, as to hold out a reasonable assur- 
ance to those seeking policies from the company that it would be 
able to meet all of its liabilities as they accrued. 
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The proofs tended to show, we think that they did show, that the 
assets of the defendant were short of a sum equal to the amount of 
the outstanding policies, by about one tenth of that amount, and 
that the capital was entirely sunk. Besides that, some of the assets 
were not of a kind readily convertible or available. 

Now here was a defect in assets of considerable amount, and such 
a condition of the company is exhibited as would, when made known 
to the public, be likely to produce distrust, to diminish its business, 
both from its customers then existing and from the community to 
which it would look for new applications. Such result would further 
affect its financial condition, and make less hopeful an attempt to re- 
store it to soundness. 

In considering whether there was left enough to offer reasonable as- 
surance to insurance seekers, that the contracts which they would 
take from the defendants would be fulfilled at maturity, it was proper 
also to look into the past management of the company and see whether 
it gave cause for a reasonable expectation of a recuperation of the re- 
sources of the company, and of such a course of future manage- 
ment of its affairs as would build it up and recover it from its 
losses. 

It is not to be denied that the proof discloses a laxness of adminis- 
tration. The trustees were not in practice of regular or formal 
meetings ; nor, as a body, did they keep up a vigilant, regular, or 
casual supervision of its affairs. A large share of its assets was 
kept as a cash deposit with a private banker, without an agreement 
from him to pay interest ; with no security from him against loss ; 
and he an officer of the company chiefly instrumental in the con- 
duct of its affairs ; without a regular vote, or meeting of the board 
of trustees, dividends were paid to the stockholders, when—according 
to the testimony of the secretary—it was impossible to know 
whether or not the capital of the company was impaired ; and 
when there had, in fact, been losses and depreciation in the value of 
its assets. 

This was not a mode of management which, when known, was 
likely to beget confidence and hope. It would not, if continued, 
promise a recovery from former adverse results. It would not 
create an expectation that the remaining property of the company 
and its future earnings would be saved for the benefit of the policy- 
holders to the extent of filling out shrunken assets and a restoration 
of lost capital. 





662 Report of Decisions. [ Sept., 


When the Special Term began its consideration of the case (a con- 
sideration which it could not refuse after being moved thereto by the 
attorney-general—in his turn obliged to act upon the report of the 
insurance department ;) much of this was bruited abroad in the news- 
papers, and had become generally known. In the alarmed and sen- 
sitive condition of the popular mind upon the internal state and 
management of life insurance companies, it could not but be that 
the disclosure of such facts would hurt the credit of the company, 
harm its business, and take away from its ability to serve the public. 
When the Genera! Term came to act, more had been made known, and 
it is reasonable to suppose, with results still more disastrous ; indeed, 
the proof discloses that fact. And so it is, now that the order has 
come to us for review. 

It is a grievous thing for an institution carrying on such a business 
to be at once stopped in it, and to be put into the hands of a receiver ; 
grievous for its owners, and quite as grievous for those who have done 
business with it. But it is grievous also for those holding its obliga- 
gations, and would be so for those who should thereafter take them, 
for it to go on, if its means are not now sufficient, and if there is not 
reasonable expectation that they will become enough to meet its con- 
tracts with them. 

The contract of life insurance to the insured is peculiar. Itis not a 
matter to which a speedy result is looked or hoped for. Itis entered 
into with the expectation of years of continuance. Above all things 
it must be founded in confidence. Men will not seek, men will not 
continue in a company whose condition and management has been 
shown to be questionable. And when former customers discontinue, 
and new ones do not take their vacant places, the business of the com- 
pany is so affected that the expectation of future usefulness to the 
public is feeble. And this is so from the diminution of means at pre- 
sent, and the probability of no renovating future supply. Thus the 
rule of this court above quoted is brought into operation, and cause is 
found for interference. 

A consideration of the facts and circumstances of this case leads us 
to the conclusion that the exercise of a sound discretion will not au- 
thorize a reversal of the action of the courts below. 

The order appealed from should be affirmed so far as it appoints a 
receiver. 

There is some objection made to parts of it, which seems to rest 
upon a clerical or other like error, in the framing of it. To an amend- 
nent of it in this respect there is no resistance from the attorney-gen- 
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eral. In that respect the order should be modified. It should not 
give to the receiver the securities deposited with the superintendent 
of the insurance department, nor should it dissolve, or attempt to 


dissolve, the defendant corporation. 
All concur, except Rapatro, J., absent. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Lehigh County. 


JOHN G. SCHIMPF & SON 


Us. 


LEHIGH “VALLEY MUT. FIRE INS. CO. 


The company’s charter provided that its powers and liabilities should be those of 
a mutual company only. Policies were issued on the cash plan, permitting the 
policy-holder to share in the profits, but exacting no further liability, and on 
the note plan, requiring a cash assessment of ten per cent, and the notes were 
liable to further assessment to their full amount to meet losses and expenses. 


Held, in a suit to recover assessment on a note, that the cash policy was esseutially 
different from a stock policy. The issue of cash policies was not inconsistent 
with the functions of a mutual company also doing business on the note plan, 
and did not debar a recovery of assessments on the notes. 


Held, that the directors had a right to make assessments to pay debts after the 
company had executed a general assignment for the benefit of creditors. 
Judgment affirmed. 


Wricut & Son, and Butz & Scuwartz, for Plaintiffs in Error. 
Epwarp Harvey and Joun D. Stites, for Defendants in Error. 


Paxson, J. 
This action was brought in the court below by the Lehigh Valley 
Mutual Fire Insurance Company against John G. Schimpf & Son 
(plaintiffs in error) to recover an assessment upon a premium note. 
The defendant resisted payment upon two grounds, viz. : 
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That the assessment was “ ulira vires,” and that it was made by the 
company after it had executed a general assignment for the benefit 
of creditors. These two questions involve all that is important in the 
numerous assignments of error. In order to discuss them intelli- 
gently it is essential to have a clear understanding of the facts. The 
company was incorporated March 30, 1866, (P. L. 1867, p. 1398,) with 
a capital of $20,000 divided into shares of $50 each, with power to 
increase the capital stock to $500,000, and to be organized and man- 
aged according to the provisions of an act to provide for the incor- 
poration of insurance companies, approved the 2d day of April, 1856, 
and shall be limited to risks designated in the first class, in the 
seventh section of said act, with the right to transact its business on 
the mutual principle, in connection with its capital stock as aforesaid. 
On the 11th of March, 1871; a supplement to its charter was passed 
by the legislature (P. L. 325,) which, after reciting that the said 
company possessed the power to insure on the stock and on the mu- 
tual principle, that policies had been issued on the mutual principle 
only, and that $10,000 of the capital stock had been paid in, declared 
by the first section “that it shall be lawful for the directors of the 
said company, with the approval of the holders of a majority of the 
said capital stock, to withdraw the said stock and pay the amount 
thereof paid in to the parties entitled thereto ;” and by the second sec- 
tion, “that if said stock be withdrawn as above provided, thereafter 
the powers and liabilities of said corporation shall be those of a mu- 
tual insurance company only.” Company accepted this amendment 
and the capital stock was withdrawn. 

After this it proceeded to issue two classes of policies, the one for 
premium notes and the other for cash. Members insuring upon the 
all cash plan were not liable to any further assessments to pay losses, 
but were permitted to participate in the profits, and to enjoy equal 
rights with other members. Those insuring upon the note plan 
paid a cash assessment of ten per cent upon their premium note and 
were liable to further assessment to the full amouut of the note in 
case the losses and expenses of the company required it. Revenues 
thus derived were the common property of both classes of members, 
and were received into and paid out of a common treasury in the 
iquidation of losses and expenses. 

On May 16, 1874, the defendants made application to the company 
for insurance in the sum of $1,500, and a policy was issued to them 
accordingly, for which they gave their note for $875, subject to such 
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assessments as might be made by the company in accordance with 
the provisions of its charter and by-laws. 

In February, 1877, the company executed an assignment for the 
benefit of its creditors, after which the assessment which is the sub- 
ject of this constitution was made by resolution of the board of di- 
rectors. It is admitted that its losses, to cover which the assessment 
was laid, were on cash policies $30,697.48, and on premium note 
policies, $7,105.55. It was urged that the cash policies were issued 
by the company in violation of its charter ; that by the withdrawal of 
its capital under the act of 1871, it was limited to a strictly mutual 
business. We think its acceptance of the provisions of that act, and 
the subsequent withdrawal of its capital, put an end to its power to 
insure upon a stock basis. Nor is there any evidence that any stock 
policies were ever issued. We must not confound a stock policy with 
a cash policy. They are essentially different. The payment of a cash 
premium does not decide the character of the policy as to whether it 
is mutual or stock. A mutual company may insure for either note 
or cash ; so may a stock company. The distinction between them rests 
upon different principles. A stock policy is issued solely upon the 
credit of the capital stock of the company to one who may be an en- 
tire stranger to the corporation, who acquires no right of member- 
ship by reason of his policy, no right to participate in its profits, and 
who subjects himself to no liability by reason of its losses. In such 
case it can make no difference whether the premium is paid in cash 
or by note. That is a private matter between the insurer and the in- 
sured, which concerns no one but the parties to the contract. Mu- 
tual companies, on the other hand, are somewhat of the nature of a 
partnership—insured becomes a member of the corporation by virtue 
of his policy, is entitled to a share of the profits, and is responsible 
for the losses to the extent of his premiums paid or agreed to be paid. 
In the language of the 11th section of the act of April 2d, 1856, “all 
persons insuring with (mutual companies) and continuing to be in- 
sured therein shall thereby become members during the period they 
shall remain so insured and no longer, and shall pay such rates as 
shall be determined by the board of directors, and be liable for all 
losses and expenses of said company, to the amount of the premiums 
paid or agreed to be paid by the members.” 

The true principle of mutual insurance is the payment by each of 
the insured of a certain sum of money toward a common fund, which 
fund is to be held for the protection of each person so contributing. 
Is there any substantial reason why the cash premium may not repre- 
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sent the insured in the common fund as well as a premium note ? There 
are numerous respectable authorities which hold that there is not, 
among which may be mentioned Angell on Fire and Life Insurance, 
422; Ins. Co. vs. Hoge, 21 Howard, 64; May on Insurance, 548 ; 
Mygolt vs. N. Y. Protection Insurance Company, 21 N. Y., 52, and 
White vs. Havens, 20 N. Y.,177. It was held in Perrin vs. Susque- 
hanna Insurance Company, 7 W. «& &., 351, that the insured shall 
ipso facilo be a member of the company he constituted. 

The 11th section of the act of 1856, supra, evidently refers to two 
classes of premiums, viz., those which shall be paid in cash, and those 
which shall be paid by note or other evidence of indebtedness. In either 
case the insured is liable for losses to the extent of his premium paid 
or agreed to be paid.” When his premium is paid in cash that fixes 
the extent of his liability ; if paid by note, such note is liable to fu- 
ture assessment. The one is the equivalent of the other. The practi- 
cal effect is that the premium note policy-holder gets his insurance at 
a comparatively trifling cost, provided there be no losses. In such 
event he is not called upon for assessments. But he takes that risk, 
and in case of losses must respond. The insured for a cash premium 
pays ina sum which is considered by the company as a fair equiva- 
lent for future assessments, and his proper proportion of the common 
fund. This is a matter of equitable arrangement between the mem- 
bers of a mutual company. It is not prohibited by any law, and is a 
matter with which the outside public have no concern. 

It comes with an exceeding bad grace for a member of the com- 
pany insured on the note plan to object to the payment of a loss upon 
acash policy. By a mutual arrangement, to which the assent of every 
member must be presumed, the holder of the cash policy has made 
his contribution to the common fund created for the benefit of all. He 
has contributed the precise sum which the rules of the company have 
designated as the quota which in justice he ought to pay. The in- 
sured, by note, had contributed nothing, or at most but little, to the 
common fund, and cannot now be permitted to escape the payment 
of what they agreed to pay, because other parties made their contri- 
butions in cash at the time they were insured. We are of opinion 
that the position of the plaintiffs in error is untenable. It is unjust 
to their fellow members. Equally untenable is the position that the 
directors had no power to make the assessment after the assignment ; 
that instrument passes only the assets of the corporation, not its 
franchises. The assignee can do no corporate act. The corporation 
exists for many purposes, and may make an assessment upon the pre- 
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mium notes where it is necessary to pay debts. Were this not so it 
were difficult to see how the rights of those members who have sus- 
tained losses upon their policies could be enforced, while those who 
have insured by premium notes would enjoy the protection afforded 
by the common fund, and at the same time escape the payment of 
their contribution thereto. Upon a careful consideration of the 
case we find no error in the record, and the judgment is affirmed. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court of Oconto County. 


H. B. PALMER, Respondent, 
Us, 


ST. PAUL FIRE AND MARINE INS: CO., Appellant. 


The policy stipulated that if the premises became unoccupied without the assent 
of the company indorsed, it should be void ; also, that notice of loss must be 
given to the company ‘“ forthwith,” and ‘‘ as soon as possible ”’ a particular ac- 
count of the loss must be rendered etc. The insured notified the local agent 
of the company, whose home office was in another state, that the tenant had 
vacated the premises, and they had been rented to another tenant who was 
going in, and the agent replied, ‘It is all right.”” The premises remained va- 
cant for about three weeks, and until the time of the fire. The policy described 
the premises as ‘‘ occupied by a tenant.” 


Held, that the agent was authorized to waive the policy condition requiring the 
company’s consent to be indorsed, and his notification and consent amounted 
to such waiver. The company must be presumed to know that the premises 
were liable to be vacated, and the time they remained unoccupied was not un- 
reasonable. 


Held, that the requirement of proofs of loss ‘as soon as possible,” did not mean 
instantly or directly, but simply within a reasonable time under the circum- 
stances. 

Where the company received such proofs, made out within four months after the 
fire, with the assistance of the agent, without objection, and raises the objection 
sor the first time in defending a suit on the policy, it is estopped from claiming 
that they were furuvished too late. 

Judgment affirmed. 
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S. D. Hasrixas Jr., of Green Bay, fur Appellant. 
W. H. Wessrer, of Oconto, fur Respondent. 


Orton, J. 

The determination of this case depends upon the question, whether 
there was sufficient evidence of the strict performance by the in- 
sured, or of the waiver of such performance by the insurance com- 
pany, of the following conditions or stipulations in the policy of in- 
surance, to entitle the plaintiff to recover. 

These conditions are as follows: viz.: “Or if the premises become 
unoccupied, without the assent of the company indorsed thereon, * * * 
then, and in such case, this policy shall be void.” And, “ persons sus- 
taining loss or damage by fire, shall forthwith give notice of said loss 
to the company, and as soon as possible render a particular account 
of such loss, signed and sworn to by them,” ete. 

The answer sufficiently raises these two issues, as to the first 
condition, specifically, and as to the second, by a general denial, 
covering the allegation of the complaint of general performance. 

It was in evidence, that the insured met the agent, Beyer, on the 
street, during the first week in October 1875, and told him that the 
tenant who had been occupying the premises had gone out, and that 
he had rented the premises to another tenant who was going in, and 
that Beyer said, “It is all right.” 

The premises remained unoccupied from that time until the 25th 
day of October, the time of the fire. 

The policy of insurance describes the premises as, “ occupied by a 
tenant.” The insured notified the agent Beyer of it, the next day 
after the fire, and on the 25th day of February following, the agent 
made out the “particular account,” or proofs of loss, for and at the 
request of the insured, and sent the same to the company, and had 
notice that they were received by the company. The proofs of loss 
contained the statement that the premises were unoccupied at the 
time of the fire. There was no proof of any objection made by the 
agent or by the company, that the proofs were insufficient or out of 
time, or on account of the premises being unoccupied at the time of 
the fire, and the proofs were retained by the company, without fur- 
ther attention to the subject. 

Beyer was the local agent at the city of Oconto, in this State, of the 
insurance company of the State of Minnesota, and whose home office, 
or principal place of business, was at the city of St. Paul in that State, 
quite distant from this local agency at Oconto, and his powers and au- 





1878. | Palmer vs. St. Paul F. & M. Ins. Co. 669 


thority to act for the company, in receiving notice, waiving conditions, 
determining questions of increase of risk, for the sake of protecting 
those doing business with him innocently or ignorantly, and for the 
safety of the public, must be held to be, within the scope of such a 
general agency, as unlimited as those of the officers of the company 
themselves. In Viele vs. Germania Ins. Co., 26 Iowa, 9, where a con- 
dition similar to this one, in respect to a change of the occupation of 
the premises without the written consent of the company, was under 
consideration, the court held, that such a condition could be waived 
by the agent, and say in their opinion, “It is difficult to conceive of 
an act in the prosecution of the business of insurance, which the 
officers of the company can do that cannot be done by the agent.” 
In Miner vs. Phenix Ins. Co., 27 Wis., 699, the condition under con- 
sideration was, “If the property be sold or transferred, or any change 
take place in title or possession, whether by legal process or judicial 
decree, or voluntary transfer or conveyance, * * * * then * * * * 
this policy shall be void,” this court held that the agent could waive 
such a condition, and in the opinion of the learned chief Justice, 
said, “The strong tendency and decided weight of all modern au- 
thority is, that agents so authorized and appointed may waive any of 
the written or printed conditions of the policy, and bind the com- 
pany by such waiver ;” and again, “foreign insurance companies are 
bound by the acts of their agents, acting within the scope of their 
general authority, without any immediate knowledge of the transac- 
tion on the part of the company.” 

In William Gans vs. this same company, (unreported) there was 
this same clause in the policy, and the premises became vacant nearly 
a month before, and remained vacant to the time of the fire, with the 
knowledge of the agents of the company, and proofs of loss were 
made out soon after the fire, by or under the direction of the agents, 
and forwarded to the principal office of the company, which were 
held insufficient ‘and returned for further proofs and forwarded again 
at an expense to the insured. Upon these facts, this court held that 
notice to the agents was notice to the company that the premises had 


become unoccupied, and that requiring the insured to expend time 
and money in making additional proofs of loss was a waiver of this con- 
dition. In that case it is also held, that the other stipulations of the 
policy are immaterial to this question, and therefore they need not be 
recited or considered here. The same principle is decided in Devine 
vs. Home Ins. Co., 32 Wis., 476, and the court say in that case, in re- 
spect to the claim that the insured promised to occupy the premises 
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at some future time, “If there was no time for that purpose definitely 
fixed or agreed upon, then it would have become the duty of the 
agent to have ascertained the fact, and notified the plaintiff that the 
company elected to cancel or consider the policy void, because the 
premises remained unoccupied.” 

This, and kindred questions upon insurance policies, have been so 
fully considered and decided by this court in other cases, it is unne- 
cessary to cite other authorities, and we must hold that the condition 
under consideration was waived by the agent Beyer. When informed 
by the assured that the premises were unoccupied at a certain 
time, his response, “It is all right,” must be held a full waiver of this 
condition, and precluded the company from avoiding the policy on 
that ground. The time during which the premises might remain 
vacant for an exchange of tenants, or how long a time might neces- 
sarily elapse before the tenant “coming in” would be in actual occu- 
pancy of the premises, were left quite indefinite, and dependent upon 
many circumstances and accidents, and if the agent understood that 
another tenant was soon to take the place of the outgoing tenant, he 
must have also understood that some time at least must elapse, and 
that the premises would remain unoccupied until such entry by 
“the tenant coming in.” No time being fixed or made definite in 
which the premises should remain vacant for such exchange of 
tenants, and there being no evidence as to the circumstances by 
which it could be otherwise determined, this court must hold that 
the time between the first week in October until the 25th, was no un- 
usual, extraordinary or unreasonable time for such exchange, and the 
language above quoted, and the principle thereby established, in the 
case of Devine vs. Home Ins. Co., would be applicable here, and the 
agent should have ascertained that fact, and notified the insured that 
the company elected to cancel or consider the policy void on account 
of such continued unoccupancy. 

In the description of the premises in the policy, it is stated to be 
“occupied by tenant,” and it must be presumed that the company 
understood that it would or might be subject to the usual vacancy, 
delays and accidents of a change of tenants, and if the company or 
the agent designed to take advantage of the time of unoceupancy 
for such purpose, such time should have been fixed and made deti- 
nite, either by the policy, or by the agent when informed that it was 
so unocupied. 

In relation to the second condition or stipulation, requiring the in- 
sured “as soon as possible” to render a particular account of the loss 
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or proof of loss, the time limited by the words “as soon as possible,” 
‘annot mean “forthwith,” for this latter expression is used in the 


first clause of the condition, requiring mere notice of such loss, 
(which notice was given the next day after the fire,) or the word 
“forthwith ” would have been used to limit and qualify both duties 
of giving such notice, and rendering such “ particular account ” of the 
loss. It is, that the insured “shall forthwith give notice of said loss,” 


and as soon as possible render “a particulur account of such loss.” 

“As soon as possible” cannot mean instantiy or directly, for it 
might be impossible to do the act instantly. Duncan vs. Topham, 8 
Man., Gr. & Scott, 229 and note. When no time for the performance 
of an act is fixed or limited, it may be done in a reasonable time. 
Waterman vs. Dutton et al, 6 Wis., 265. Time is not essential or 
material in its strictness, unless the parties make it so by their con- 
tract. Hall et al. vs. Delaplaine et al., 5 Wis., 206. Here the time is 
indefinite and unlimited, and must mean that the particular account 
of the loss should be made as soon as it could be, under the circum- 
stances, or within a reasonable time, or as soon as practicable. 

In cases where no definite time is fixed for the rendering such par- 
ticular account of a loss by fire, it may be done in a reasonable time, 
and if done at any time, and the account or proof of loss is not ob- 
jected to on account of being too late, but is received and kept, and 
no objection made on that account, the insurance company will be 
estopped from afterward, in defense to an action on the policy, setting 
up that the account was rendered too late. Killips vs. Putnam Fire 
Ins. Co., 28 Wis., 472 ; O’Connor vs. Hartford Fire Ins. Co., 31 Wis., 
161. In this last case the learned chief justice says, in his opinion, 
“This court is prepared to affirm, as a general principle applicable to 
all cases of this nature, that where the company declines to receive 
the proofs of loss and to pay it, upon the ground of any insufficiency 
or informality in such proofs, or because made out of time, as was 
done in this instance, it shall, in its communication to the insured, 
state the grounds of such refusal,” etc. The case cited by the learned 
counsel of the appellants, of Blossom vs. Lycoming Fire Ins. Co., 64 
N. Y., 166, is inapplicable, because the time within which this act was 
to be done was thirty days, and the delay was four months. 

Then in that case the company at once returned the proofs of 
loss, on the ground that it was too late. 

Here, no time is fixed, except a reasonable time, and the insured 
obtains the willing service of the agent of the company to make out 
for him his proofs of loss within four months after the fire. The 
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agent forwards said proofs to the company, and they are received by 
the company and kept by them, and no objection is made to their 
being out of time or too late, and the company raises this objection 
for the first time in defending this suit. The company, by its action 
in this matter, and by the conduct of the agent, has most clearly 
waived all such objection. 

The judgement of the Circuit Court is affirmed with costs. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NovemMBer Term, 1877. 


SEWALL K. LOVEWELL tr a1 
Us. 


RELIEF INS. CoO. 


ey 


THE SAME 
US, 


WESTCHESTER INS. CO.* 


The insured were manufacturers of machinery, and kept wooden patterns to make 
the iron castings needed for the machines, the patterns being sent to the vari- 
ous foundries where the castings were procured. The policy insured ‘their 
fixed and movable machinery, engine, lathes and tools.” 


Held, that there was no ambiguity in the terms of the policy, and parol evidence 


was inadmissible to show that the parties intended to include the patterns in 
the word ‘*‘ tools.” 


Held, that the policy covered all patterns which from their size and shape admitted 
of being applied and managed by the hands of one man. 


Ames, J. 
The plaintifis were manufacturers of machinery, parts of which 
were made of cast iron. They were obliged to keep themselves sup- 
plied with wooden patterns in order to make the iron castings neces- 
sary to the completion of their machines, and their practice was to 


* Decision rendered May 4, 1878. 
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send these patterns to the various foundries from which they pro- 
cured the castings. The case turns upon the question whether a pol- 
icy insuring “their fixed and movable machinery, engine, lathes and 
tools,” can properly be held to include these wooden patterns. If the 
patterns can fairly be said to be tools, it is immaterial that instead of 
using them at their workshop, the plaintiffs were in the habit of send- 
ing them to the foundries as occasion required. 

It was correctly ruled at the trial that parol evidence was inadmis- 
sible for the purpose of showing that the parties intended to include 
the patterns under the general term “tools.” There being no ambi- 
euity in the terms of the policy, and no claim that its meaning was 
modified by any understood or established usage, it can only be con- 
strued according to the natural and ordinary meaning of the language 
in which it is expressed. 

The usual meaning of the word “tool” is “an instrument of man- 
ual operation ;” that is, an instrument to be used and managed by 
the hand, instead of being moved and controlled by machinery. We 
see no ground for holding that these patterns are machines or parts 
of machines. As we understand the case presented, they, or some of 
them at least, were not raised or lowered by machinery, but were of 
such a size and shape that they were applied and removed by hand. 
They are described as various in size and shape, some of them being 
subdivided into separate parts, and easily movable by the hand of 
one man. They are used in making the moulds in which the castings 
receive their shape, and without which the castings could not be 
made at all. The moulds are formed by having an exact impression 
ef the pattern made upon masses of compact sand, made as nearly 
solid as possible ; and if this were done by forcibly pressing the pat- 
tern into the mass of sand, it might well be considered a tool or im- 
plement of manual use. It is not easy to see why it should be any 
the less so for the reason that the sand is pressed and “compacted” 
around the pattern. It is still an instrument managed directly by the 
hand for the purpose of performing one of the processes of manufac- 
ture. The word “tool,” as defined by the lexicographers, is usually 
illustrated by giving as instances the hammer, the axe, and the saw, 
but these are illustrations merely, and not definitions. In consider- 
ing the question as to what property of a debtor may be protected 
from attachment, the court. has not unfrequently said in substance 
that the tools and implements necessary to his trade or business must 
be of simple construction and moderate value in order to be so ex- 
empt. Danforth vs. Woodward, 10 Pick., 423. But the decisions 
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upon this point do not turn upon the precise distinction between 
“tools” and “machines,” or require an exact definition of either of 
those words. There is no rule of law that makes the meaning of the 
word “tool,” as used in a policy of insurance, at all dependent upon 
the cost or value. We think, therefore, that without doing any vio- 
lence to the language of the policy, it may be interpreted as covering 
all patterns which from their size and shape admit of being applied 
and managed by the hands of one man. 

In the case against the Relief Ins. Co., the policy must be consid- 
ered as covering everything that falls within the general description 
of “tools.” IZf we may judge of the list of excepted articles by the 
rule “noscitur a sociis,” the enumeration of “jewels, plate, watches, 
medals, patterns, sculpture, casts, models or curiosities,” as articles to 
which the policy does not apply, would not prevent a general insur- 
ance of the plaintiff's tools from being held to cover everything that 
comes within that description, even though some of the tools were 
usually known under the name of patterns. That word, in this latter 
policy, is descriptive of figures, drawings or models, which are to be 
copied, and not of implements used directly in manufacturing pro- 
cesses. For these reasons, we think that the plaintiffs’ construction of 
the policies is the correct one, and that they are entitled to judgment 
for the increased amount, according to the terms of the reservation. 





Dutton vs. New York Life Ins. Co. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF INDIANA. 


ELLEN DUTTON 
Us. 


NEW YORK LIFE INS. CO. 


If the premiums are received when due, it is of no consequence what authority 
the party collecting them may have to represent the company. 


If the agent was authorized to demand the premiums, his failure to account for 
them to the company is no defense to a suit on the policy. 


If the agent had been acting for the company for a series of years with its knowl- 
edge and consent, making insurances, delivering policies, and collecting pre- 
miums, it must be held for his acts, and cannot deny his authority to receive 
premiums. 


If the last premium was received by the agent when due, the jury have a right to 
infer that the non-payment of previous premiums when due, was waived. 


A policy provision that payment of premium is only valid upon the production of 
a receipt properly signed, does not invalidate the payment without such re- 
ceipt, provided that the company or its authorized agent received the money. 


This was an action upon a policy issued by defendant on the life of 
George Dutton, in April 1867, for $5,000. Dutton died in May, 1872. 
The policy was issued through R. C. Joseph, at Indianapolis. It is 
disputed whether Joseph was a solicitor, or an agent having special 
powers. He received the first two semi-annual premiums from Dut- 
ton and delivered the policy to him when it came. For these pre- 
miums he issued the usual receipts of the company, signed by the 
president or actuary. The latter premiums were paid to him and re- 
ceipted in his own name as agent. After the death of Dutton, the 
plaintiff, his widow, called on Joseph to make proofs. He said the 
policy was all right, but did nothing; she then went to the general 
office of the company in Indianapolis, and was told that the premiums 
should not have been paid to Joseph, as he was not authorized to re- 
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ceive them ; she called again with an attorney, and the same response 
was given. Charge to the jury by 


GRESHAM, J. 

It is not disputed that some of the premiums were not paid on or 
before the day when by the terms of the policy they were due. This 
forfeited the policy, and unless the company or its authorized agent 
or agents waived this forfeiture, the plaintiff cannot recover. Mr. 
Joseph collected all the premiums that were paid, and it is not dis- 
puted that the company received the first two premiums. If Joseph 
collected the premiums and paid them over to the company, it is quite 
immaterial what authority he had to represent the company. If the 
company got the premiums either at or before their maturity, or even 
after their maturity, it is of no consequence who collected the money 
from the assured. 

Curran McDonald testified that he knew Joseph sent money or 
drafts to New York in connection with his agency here. That at times 
Joseph gave him money to go to the bank and buy drafts to send to 
New York. That these drafts were sent to an insurance company 
whose name had New York in it ; and that so far as he knew, Joseph 
represented but one company. On the other hand, the treasurer of 
the company swears in his deposition that after the second semi-an- 
nual premium, Joseph sent no money to the home office ; so it isa 
question of fact whether the premiums were paid. 

If Joseph was authorized by the company to go and demand pre- 
miums from George Dutton, either before or after forfeiture, his fail- 
ure to account to the company for the premiums collected is no de- 
fense to this action. If the company had a dishonest agent, it is its 
misfortune and not the misfortune of the assured. And if Joseph de- 
livered this policy to the assured and collected the first and second 
premiums—and that is not denied ; if he subsequently called both 
before and after forfeiture and demanded and received premiums ; 
if he was engaged here from 1861 or 1862 to 1872 or 1873, represent- 
ing the defendant, doing what a local agent usually does, soliciting 
insurance, collecting premiums, adjusting and paying losses, corres- 
ponding with the home office, and remitting money—if he was known 
to be thus acting in the community where the assured lived, I leave 
it to you to say whether or not the company in New York, or those 
in charge of the general office here, did not know the extent to which 
Joseph was claiming to represent the defendant ; and if the defen- 
dant did know that Joseph was thus claiming to act for it during 
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all this time, it must be held by his acts. And if you find that for 
this length of time and in this matter, Joseph did hold himself out as 
the agent of the company, and that with the knowledge of the com- 
pany, or its agent in charge of its office at this place, and that the 
assured in good faith paid the premiums to Joseph, believing him to 
have authority to demand and receive the same, then the defendant 
cannot be heard to say that Joseph had no authority to collect the 
money and waive forfeiture, and if the last premium was paid at or 
before maturity, you are authorized to infer that all former premiums 
had been paid in time, or after maturity on waiver of forfeiture. In- 
surance companies are not in the habit of collecting premiums on for- 
feited or dead policies. 

It is insisted by the defendant that by the terms of the policy the 
only evidence of payment of premiums is receipts signed by the presi- 
dent or actuary. There is a provision of that kind in the policy ; but 
notwithstanding that provision, if the company got the premiums the 
policy was kept alive. Receipts are not the only evidence of pay- 
ment. The material question is, were the premiums paid? If they 
were, it is immaterial whether receipts were given or not. 

Mrs. Dutton said that some time after the death of her husband, 
she went to the company’s office here in Indianapolis, informed them 
of her husband’s death, and demanded payment of the policy. This 
was in the forenoon. She was requested to return at 2 o’clock in the 
afternoon ; she did so, when she was informed that Joseph had been 
at the office and left. She was then .requested to return at 9 o'clock 
next morning. She did so at that time, and was informed that Josepl 
had left the city, and that the company would not pay the policy, be- 
cause the assured had no right to pay the premiums to Joseph. It 
was not claimed that Joseph had not collected the premiums. The 
refusal to pay was upon other grounds, and this was a waiver of the 
formal proofs of death of the assured. 

There is one thing further that I might have said as to the author- 
ity of this agent. I understand that it is admitted that Joseph had 
some authority to appear for this company. The only serious con- 
troversy is as to the authority of Joseph to waive forfeitures. The 
company say that by the terms of the contract the assured was in- 
formed that the agent could not do anything of that kind. Now any 
term of the contract inserted for the benefit of the company may be 
waived, and it is a question of fact for you to determine whether they 
were waived. The extent of an agent’s authority is to be determined 
by all the facts before the jury. You have heard all the witnesses, 
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and if Joseph for some eight or ten years discharged the general 
duties of a local agent, soliciting business, collecting premiums, ad- 
justing and paying losses, and remitting money to the home 
office, it is for you to say whether in thus acting he exceeded his au- 
thority—whether the company did not know the extent to which Jo- 
seph was claiming authority to represent it. 

This is what I endeavored to say on that point, and think I did say it. 
If you believe from the evidence, the last premium was paid at or be- 
fore maturity to the company, or to some one authorized to represent 
the company, as already explained to you, then you are authorized to 
infer that all prior premiums were paid, either in time or by waiver 
after forfeiture. The agent would hardly have called on the assured 
for this premium if the policy had already lapsed. It will not do to 
allow an insurance company to say, after its agent has demanded and 
received a premium, that the policy was dead, and therefore the pay- 
ment amounted to nothing. Notwithstanding what was said in that 
receipt, viz., that a receipt to bind the company should be signed by 
the president and actuary—if in fact the company itself or those in 
charge of the company’s office here, sent Joseph out to transact busi- 
ness with this man in this way, and he paid money to Joseph while 
Joseph was acting in this general way, as the local agent of this com- 
pany—lI say if he thus received the money the company is bound by it. 
In other words, the form of the receipt is not material. The question 
is, whether the company or its authorized agent got the money. If 
this man paid the money either to the company or its authorized 
agent, it is the duty of the company to pay the loss, and you should 
not hesitate about the particular form of the receipt. As I under- 
took to say to the jury before, the question here is, first, was Joseph au- 
thorized to go there and do business in this way ? If he was, not- 
withstanding the form of these receipts, the company is bound by his 
receipt of the premiums. Again, suppose the company had limited 
Joseph’s authority in this way, yet if for this period of eight or ten 
years Joseph continued to sustain apparently the relation of a general 
or local agent of the company here, transacting the duties of an insur- 
ance agent, soliciting risks, making contracts of insurance, delivering 
policies, collecting premiums, forwarding them to the company, and 
adjusting and paying losses—if he was doing that and was organized 
by the company’s general office here, they knowing what he was doing 
all the time, and Dutton paid his premium in good faith, believing 
Joseph was sent by the company to collect them, then the company is 
liable whether it authorized Joseph to demand payment or not. If 
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the company knew what Joseph was doing, and took no steps to stop 


him, you have a right to infer that he had the company's authority 
for what he did. 


SUPREME COURT OF INDIANA. 


Appeal from Marion Superior Court. 


AMERICAN INS. CO. or Cuicaco, Inurvot1s., 
US. 


LEON S. AVERY, er At. 


The insured property was the separate property of a married woman in Indiana, 
in whose name the application was made, being signed by herself and her hus- 
band. A promissery note was given for the premiums, and also signed by the 
insured and her husband. 


Held, in an action to recover the amount of the note, and to make the same a lien 
upon the property, that it is a settled law of Louisiana that a married woman 


during her coverture cannot make a promissory note which will be valid or 
binding on her. 


Held, that the promissory note was absolutely void as to the insured, and her sep- 
arate estate was not chargeable with its payment. 


Judgment affirmed. 


Howk, J. 

In this action the appellant as plaintiff sued the appellees as defen-’ 
dants in the court below on a promissory note executed by the ap- 
pellee to the appellant. The appellant’s complaint was in three para- 
graphs. As no question is made in this court in regard to the suffi- 
ciency of the complaint, we need not set it out in this opinion. We 
set out, however, a copy of the note sued upon, as follows : 


$120. For value received in policy No. 136,961, dated the 2d day 
of August, 1873, issued by the American Insurance Company of Chi- 
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cago, Illinois, I promise to pay said company the sum of thirty dol- 
lars and ———— cents on the first day of August 1874, and thirty 
dollars and ——— cents on the first day of August 1875, and thirty 
dollars and ——— cents on the first day of August 1876, and thirty 
dollars and —~—— cents on the first day of August 1877. Leon S. 
Avery. E.O. Avery. 


The appellant also filed with and made part of its complaint, a copy 
of the appellee’s application for the policy of insurance mentioned in 
their note, in substance as follows : 

“ Application of Elizabeth O. Avery, of Wayne Township, in Marion 
County, Indiana, for insurance against loss by fire and lightning by 
the American Insurance Company of Chicago, Dlinois, for the sum of 
six thousand dollars for the term of five years from the 2d day of 
August, 1873.” Then follows a description of the property to be in- 
sured, being a dwelling-house, household goods, barn and shed, grain 
and hay, and of the land on which the same were situate, and many 
questions and answers in relation to the property. The application 
concluded as follows : 

“The foregoing is a correct description of the property to be in- 
sured, on which the insurance will be predicated. If any installments 
upon the premium shall remain due and unpaid thirty days, then the 
policy issued upon the application in consideration of such installment 
shall be null and void until the same is paid.” 

The application was signed by “ E. O. Avery,” and Leon §. Avery.” 
In its complaint the appellant prayed judgment against the appellees 
for the amount of the note, and that said judgment be made a charge 
and lien upon the real estate described in the complaint, and for the 
decree for the issue of an execution against the rents and profits 
against said real estate for the satisfaction of said judgment, and if the 
sale of said rents and profits will not satisfy said judgment, then a 
decree for the sale of said real estate to satisfy said judgment and 
costs. 

To this complaint the appellees jointly answered in four paragraphs, 
the first being the general denial, and each of the other three para- 
graphs setting up affirmative matters by way of defense. As no ques- 
tion is made in this court in relation to the sufficiency of the appellee’s 
joint answer, we need not notice it further : 

The appellee, Elizabeth O. Avery, separately answered in two para- 
graphs, the appellant’s complaint, in substance as follows : 

1. General denial ; and 
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2. That at the time of the issuing of said policy of insurance by the 
appellant, and at the time of the execution of the note in suit, she, the 
said Elizabeth O. Avery, was, and ever since had been, a married wo- 
man ; and that the said policy of insurance was not, and never had 
been, for the benefit or betterment of her individual estate or pro- 
perty. Wherefore she prayed judgment for her costs. The appel- 
lant demurred to the second paragraph of the separate answer of the 
appellee, Elizabeth O. Avery, upon the ground that it did not state 
facts sufficient to constitute a defense to the action, which demurrer 
was overruled by the court below at Special Term, and to this deci- 
sion appellant excepted. 

The appellant then replied by a general denial to the second para- 
graph of said separate answer. The cause having been put at issue, 
was tried by the court at Special Term without a jury, and a finding 
was made in favor of the appellant as against the appellee, Leon S. 
Avery, for the amount due on the note in suit. The court also found for 
the appellee, Elizabeth O. Avery, against the appellant. Judgment 
was rendered by the court at Special Term on each of its said find- 
ings. The appellant’s motion for anew trial was overruled, and its 
exception to this ruling was duly saved. From the judgment of the 
court below at Special Term an appeal was taken by appellant to said 
court in General Term, where said judgment was duly affirmed, and 
from this judgment of affirmance this appeal is now here prosecuted. 
In this court the appellant has assigned as error the judgment of the 
court below in General Term in affirming the judgment of said court 
at Special Term. This brings before us the errors assigned by the ap- 
pellant in the court below in General Term. So far as we need to 
consider them, these errors were as follows : 

1. The overruling of appellant's demurrer to the second paragraph 
of the separate answer of the appellee, Elizabeth O. Avery. 

2. The overruling of appellant's motion for a new trial. 

There is no controversy between the parties in this court, as‘we un- 
derstand them, in regard to the actual facts of this case. Before and 
at the time of the execution of the note in suit, and of the policy of in- 
surance mentioned in said note, and of the application for said in- 
surance, and ever since the appellee, Elizabeth O. Avery, was and has 
been a married woman, the wife of her co-appellee, Leon S. Avery, 
the property covered by said policy and insured by the appellant 
against loss or damage by fire or lightning was her separate property. 
The note in suit was given for the premium charged by the appel- 
lant for said insurance. She signed both the premium note and the 
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application for said insurance—each of which was also signed by her 
said husband and co-appellee, Leon 8S. Avery. 

These were the facts in the case, and the questions for our decision 
upon these facts are these : 

1. Was the note in suit a valid and binding contract, or was it ab- 
solutely void as to the appellee, Elizabeth O. Avery ? 

2. Was the separate property or estate of Elizabeth O. Avery, under 
the facts stated, charged with or in any manner bound for the payment 
of the money evidenced by said note for which the note was given? 

1. It is the settled law of this State that a married woman during 
her coverture cannot make a promisory note which will be valid and 
binding on her. In the case of O’Daily vs. Morris, 31 Ind., 111, it was 
said by Elliott, J., in delivering the opinion of the court : 

“Tt is a rule of the common law too familiar and well settled to 
need a citation of authorities, that a feme covert is incapable of binding 
herself by executing an executory contract, and that all such contracts 
made by married women, whether in writing or by parol, are abso- 
lutely void at law. There is nothing in the legislation of this State, 
in relation to married women, changing this rule of the common law, 
at least so far as it applies to such contracts at large.” Bowers vs. 
Vanwinkle, 41 Ind., 482 ; Hodson vs. Davis, 43 Ind., 258 ; Mahar vs. 
Martin, 43 Ind., 314 ; Brick vs. Scott, 47 Ind., 299 ; Thomas vs. Pas- 
sage, 54 Ind., 106. 

The note in suit in the case now before us was absolutely void, as 
to the appellee, Elizabeth O. Avery. 

2. Itis very clear to us that the separate property or estate of the 
appellee, Elizabeth O. Avery, under the facts stated in the record of 
this cause, was not charged with, nor in any wise bound for the pay- 
ment of the money evidenced by the note sued upon. It must be 
conceded, however, that there is some confusion and uncertainty in 
the decisions of this court touching the contracts of married women, 
and the enforcement thereof by the process of law, against their sep- 
arate estates. 

No doubt this confusion, to some extent at least, has grown out of 
the unbending rigor of the meager legislation of this State on the sub- 
ject-matter of those decisions, and the desire of the court, in the in- 
terest of equity, good conscience, and fair dealing, to ameliorate as far 
as possible the seeming harshness of the few statutory rules applicable 
thereto. It will not be questioned, we apprehend, that the rights of 
property, incident to or connected with the marriage relation, and the 
right and power of a married woman over her separate estate, and 
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her right and power to alienate or incumber, during the coverture, 
such separate estate, and the manner thereof, are all proper subjects 
of legislative action. This being conceded, as we think it must be, it 
follows of necessity, that the only safe rule for the guidance of the 
courts in actions brought to enforce by law the contracts of married 
women against their separate estates, for the purpose of determining 
the validity of such contracts, and whether they can or cannot be en- 
forced against such separate estates, is the exact letter of the statute, 
in such cases made and provided. Any other rules will lead, as they 
have done, to confusion and uncertainty. 

In and by the proviso in section 5 of “ An act touching the mar- 
riage relation and liabilities incident thereto,” approved May 31st, 
1852, in relation to the lands of a married woman and her power over 
such lands, this statutory rule is laid down positively, unequivocally, 
and without any exception, in these words : 

“ Provided that such wife shall have no power to incumber or con- 
vey such lands, except by deed, in which her husband shall join.” 1 
R. S., 1876, p. 550. 

By the fifth section of an act passed in 1853, all of which act except 
said fifth section was unconstitutional, this same statutory rule was ex- 
tended and made applicable to “the personal property of the wife, 
held by her at the time of her marriage, or acquired during coverture 
by descent, devise or gift.” 1 R. S 1876, p. 412, note 2. 

Under these statutory provisions, it seems very clear to us, that a 
married woman in this State, during coverture, has no power whatever 
to incumber in any manner, or to convey her separate estate, “except 
by deed, in which her husband shall join.” So the law is written by 
the law-making power of this State, and so, we think, it will have to be 
' construed until it is changed by the same power. We are aware that 
it has been held by this court, in a number of cases, “that a mar- 
ried woman may, during coverture, change her real estate by her con- 
tracts relating thereto, which are conscionable and for the betterment 
of her estate, and which are reasonably calculated to make the estate 
profitable to her, to preserve the property, or to protect and defend 
her title thereto.” 

Thomas vs. Passage, supra, and authorities there cited. Of course 
it is not intended, in what we have here said, to overrule any of the 
cases referred to, because the questions involved therein are not now 
before us ; but we may properly say, in reference thereto, that it 
seems to us the doctrine of most, if not all, of those cases are in conflict, 
and cannot well be reconciled, with the statutory provisions before 
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cited. In our opinion, a married woman may not, during coverture, 
charge her real estate so as to incumber the same, “ except by deed 
in which her husband shall join.” It is clear we think that the word 
“ deed,” in the statute cited, is not used in the sense of a conveyance 
of the real estate, or of any particular estate therein, as applied to the 
manner in which a married woman may incumber her lands. In its 
legal sense, a “deed” is an instrument in writing, upon paper or 
parchment, between parties able to contract, subscribed, sealed, and 
delivered ; but by an act approved December 23rd, 1858, a seal or 
ink scroll is no longer necessary to the validity of a deed in this 
State. 1R.S., 1876, p. 363, note 1. It seems to us, therefore, that 
under the statutes of this State a married woman cannot charge her 
separate estate, in such manner as to incumber the same, except by 
deed, by an instrument in writing, signed and delivered, in which 
her husband shall join. Bebler vs. Weyburn, decided at the present 
term ; Glidden vs. Strupler, 52 Penn. St. Rep., 400. 

In the case at bar, the premium charged by the appellant for the 
insurance of the separate property of the appellee, Elizabeth O. Avery, 
evidenced by the note in suit, was not made a charge on her separate 
estate by her deed, in which her husband joined ; and therefore her 
separate estate cannot be subjected by legal process to the payment 
of said premium note, or of the money evidenced thereby. 

Of course, what we have said ift this opinion cannot have any pos- 
sible reference to or bearing upon the statutory liens of mechanics 
and other persons, or the enforcement of such liens as provided for in 
article 36 of the practice act, and the several amendments of different 
sections of said article. 2 R.8., 1876, p. 266, ed seq. 

In conclusion, we hold that no error was committed by the lower 
court at Special Term in this case. : 

The judgment of the court below, in General Term is affirmed at 
the appellant’s cost. 





American Ins. Co. vs. Henley. 


SUPREME COURT OF INDIANA. 


Appeal from Wayne Circuit Court. 


AMERICAN INS. CO. or Cutcaao, Inrors, 
vs, 


JOHN HENLEY. 


The policy was for five years. The insured paid the first annual premium, and 
gave a promissory note for the four succeeding premiums, payable by install- 
ments as each became due. The application contained an agreement that if 
any of the installments remained due and unpaid thirty days, the policy should 
be ‘null and void until the same is paid.” The policy provided that it should 
not be liable in the case of default in the payment of any installment ; also that 
‘*in case a promissory note is given for the cash premium, it shall be consid- 
ered a payment, provided such note is paid at or before maturity,” but in case 
any loss or damage should occur, and the note or any installment remain past 
due and unpaid at the time, the policy should be void ; also, that on payment 
of all installments due the policy should again attach. No installments were 
paid, and suit was brought on the note at the expiration of the policy. 

Held, that it was no part of the contract that the insured might at any time_ab- 
solve himself from the contract by voluntarily breaking it. 


Held, that the policy was not avoided by failure to pay the installments, but only 


voidable at the option of the company, who in case of loss might elect to treat 
it as void. 

Held, that the premium note is not avoided by failure of the insured to pay the in- 
stallments so long as the contract is not absolutely void from alienation or some 
other cause, and the company may maintain suit upon it. ; 

Judgment reversed. 


T. J. Srupy, for Appellant. 
C. B. Watxer and J. Ben Morais, for Appellee. 


Perxins, J. 


Suit by appellant against the appellee upon a promissory note, which 
we copy. 
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“For value received on policy No. 81,130, dated the 9th of March, 
1872, issued by the American Insurance Company of Chicago, 
Illinois, I promise to pay said company the sum of seven dollars and 
fifty cents on the Ist day of March, 1873, and seven dollars and fifty 
cents on the 1st day of March, 1874, and seven dollars and fifty cents 
on the Ist day of March, 1875, and seven dollars and fifty cents on 
the 1st day of March, 1876, without interest. John Henley.” 


The defendant answered admitting the execution of the note, but 
averring that he is not liable on said note, because “said note was 
given for insurance of the property hereinafter mentioned ; the amount 
of each installment of said note is the premium charged by the plain- 
tiff for the year succeeding the date at which the installment is to be- 
come due by the terms of the note ; that at the time defendant signed 
said note, it was attached to an application for insurance with plain- 
tiff ; that said application contained an agreement that if any install- 
ments upon the premiums shall remain due and unpaid thirty days, 
then the policy issued upon the application in consideration of such 
installments, shall be null and void until the same is paid ; that said 
application was signed at the same time said note was signed, and 
was an application for the insurance for which the note was given, 
and was a part of the contract for said insurance, a copy of which ap- 
plication is filed herewith, and made part hereof.” [This application 
is addressed to the American Insurance Company of Chicago, asks 
for insurance upon the property therein described in the sum of 
fifteen hundred dollars, and concludes thus: “The foregoing is a 
correct description of the property to be insured on which the insur- 
ance will be predicated. If any installment upon the note shall re- 
main unpaid thirty days, then the policy issued upon the application 
in consideration of such installment, shall be null and void until the 
same -is paid.” John Henley, applicant. | 

Defendant further says that afterward plaintiff issued to defendant 
on said application a policy of insurance, and defendant received said 
policy by mail some time after he had signed said note and applica- 
tion, and after he had paid the cash premium for the year 1872, and 
had not seen said policy until he received the same as aforesaid, and 
was not acquainted with its provisions in reference to the charter of 
plaintiff, which policy among other things contained a condition that 
plaintiff shall not be liable for loss if default shall have been made by 
the assured in the payment of any installment of premium due upon 
the note aforesaid, or in case of the assignment of the policy upon 





1878. ] American Ins. Co. vs. Henley. 687 


the installment note of the assignee for the space of thirty days after 
such installment shall become due by the terms of said note; and 
said policy contained the further provision that when a promissory 
note is given by the assured for the cash premium, it shall be con- 
sidered a payment, provided such note is paid at or before maturity, 
but it is expressly understood by and between the parties hereto, 
that should any loss or damage occur to the property hereby insured, 
and the note given for the cash premium, or any part thereof, remains 
unpaid and past due at the time of such loss or damage, then this 
policy shall be void. The policy is made an exhibit, and it contains this 
further provision: [That on payment by the assured or assigns 
of all installments of premiums due under this policy, and the install- 
ment note given thereon, the liability of this company on this policy 
shall again attach and be in full force from and after such payment, 
unless this policy shall be. void and imoperative from some other 
cause.” | 

Defendant further says that long before the commencement of this 
suit—when the first installment of the said note fell due—defendant 
made default of payment of said installment in pursuance of the 
terms of the contract between plaintiff and defendant as stated in the 
application and policy, and then at that time elected to discontinue 
his insurance with plaintiff and notify plaintiff thereof ; that the in- 
stallments of said note were the premiums charged each year, by 
plaintiff, beginning on the 9th day of March, 1873, and ending on the 
9th day of March, 1877, respectively, being $7.50 for each year, and 
that the premium for 1872° was paid by defendant, cash in advance, 
March 9th, 1872. Wherefore, etc. 

To this answer a demurrer was overruled and exception entered. 
The plaintiff replied that it is a corporation organized and existing 
under and in pursuance of an act of the General Assembly of the 
State of Illinois, approved February 15, 1855, and the several acts 
amendatory thereof enacted by said General Assembly, copies of all 
of which acts are filed herewith and made part hereof, and which 
constitute the charter of said insurance company ; which charter is 
made a part of said insurance policy, thus : [“ this policy is made and 
accepted upon the above expressed conditions, and the charter and 
by-laws of this company, which are to be resorted to and used to ex- 
plain the rights and obligations of the parties hereto in all cases not 
herein otherwise specially provided for, and which are hereby made 
a part of this policy.”] And the plaintiff avers that said defendant 
made application to her, at Chicago, whither she had, under an 
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amendment to her charter, removed her principal office, for a policy 
of insurance in the sum of $500, extending over a period of five years 
on the property described, which application was accepted by the 
company, the policy issued etc., described in the answer ; that at the 
time defendant executed the note sued on to secure the different in- 
stallments as described in said note ; that the payment of said in- 
stallments as they should become due, was the consideration on which 
said policy was issued. 

And the plaintiff avers that defendant failed to pay said install- 
ments, and the interest thereon ; that they remain due and unpaid ; 
that said insured property has not been destroyed, etc. ; that on de- 
fault of payment on said installments severally, notice thereof was 
given to the defendant by the plaintiff as required by the charter of 
the company, whereby all of said installments became due after thirty 
days, etc. Wherefore the plaintiff demands judgment, etc. 

A demurrer to this reply was sustained, and final judgment ren- 
dered for the defendant. The assignment of errors alleges that the 
Circuit Court erred— 

(1.) In overruling the demurrer to the answer. 

(2.) In sustaining the demurrer to the reply. 

This was a suit by the insurance company against the assured on 
his premium note. The answer seems to set up two grounds of de- 
fense. 

1. That the policy of insurance is variant in its terms from the ap- 
plication. 

2. That it became utterly void as to all parties, on default of as- 
sured in paying the installment of the premium secured by the note 
sued on. 

The policy was issued to the plaintiff soon after the 9th of March, 
1872, and this suit was commenced upon the premium note June 9, 
1876. During all this time no objection appears to have been made 
on the ground that the policy varied from the contract, pursuant to 
which it was issued, and it is not claimed that it is not in accordance 
with the charter of the company, of the provisions of which the as- 
sured would be presumed to have notice, and which are expressly 
made part of the policy. There is nothing in this point. The assured 
did not put his refusal to pay installments due upon this ground. 

2. The policy accords with the application, and neither, nor both, 
make the policy void on the failure of the insured to pay an install- 
ment of the premium note, but only voidable at the option of the insur- 
ance company. It is no part of the contract that the assured may at 
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any time, absolve himself from the contract by voluntarily breaking it. 
This is plain from the terms of the application and policy, both of 
which declare that the policy shall be void during the continuance of 
such non-payment, clearly implying what the policy expressly asserts, 
that its operation shall be restored whenever such payment shall be 
made. Now if it became absolutely void, forfeited by the s mple fact 
of non-payment, the subsequent payment could not continue its ex- 
istence and operation. The word void is frequently carelessly used 
for voidable, as the meaning of the sentences or contracts in which it 
is used clearly show. 

The sense of this part of the policy, then, might be expressed thus : 
that during the continuance of a default of the assured in making 
payment of the ins‘al'ment of the premium note, the policy should 
be voidable, and may be avoided at the option of the company. And 
had a loss occurred to the assured during such default, waereupon 
he had proceeded to sue the company up~™ ~~c': policy for the loss, 
the company would no doubt have defeated his recovery by satting 
up his default, and el:cting to avoid the policy. But the question 
here is not whether the assured, being in default, could recover from 
the company upon a loss, but whether the company, not being in de- 
fault, can recover from the assured, who is, on his premium note. 

If the stipulation in the policy had been such as rendered the con- 
tract utterly void, it is not necessary for us now to say what might 
have been its effect on the right of the company to sue. The policy 
is not void, but simply voidable by the company, and the premium 
note is not void, nor voidable by the assured, the payee thereof. He 
retains his policy, the company retains her note against him. By the 
terms of the policy if he pays the note without suit, such payment 
will restore the suspended animation of the policy. If he pays it at 
the end of an execution, the payment will bave the same effect. We 
are satisfied the company may maintain this suit upon the note. 
The note was given upon a valid and continuing consideration. The 
contract on which it is given has not been forfeited, is not void ; the 
company has the possession of and the property in the note. She 
may maintain suit upon it, thereby, if she collects it, renewing her 
liability upon the policy. 

This is not a case of alienation of the property insured, but simply 
a failure to pay an installment due upon a preminm‘note. Alienation 
as a general rule invalidates a policy, whether it is so provided in the 
policy or not, because it terminates all interest of the assured therein, 
wherefore the policy becomes inoperative and ceases to have any 
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validity as an indemnifying eontract. Wood on Fire Insurance, 537. 
Such is not the effect of the failure on the part of the insured to pay 
his premium note. 

The court erred in overruling the demurrer to the answer, 


The judgment is reversed with costs ; cause remanded for further 
proceedings in accordance herewith. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1877. 


Error to Court of Appeals of State of New York. 


PHQCENIX INS. CO., Plaintiff in Error, 
vs. 


ISIDOR PECHNER. 


A party, in order to avail himself of the right of removal from a State toa Federal 
court, must show upon the record that his case comes within the provisions of 
the statute. The petition must state facts which, taken in connection with such 
as already appear, entitle him to the transfer. If he fails in this, the court 
may proceed until judicially informed that its power over the cause has been 
suspended. 


An averment in the petition for removal that the party was at that time a citizen 
of a certain State is not an averment that such was the case at the commence- 
ment of a suit, and does not oust the jurisdiction. 


Judgment affirmed. 


Warre, J. 
On the 1st of June,1867, Pechner, the defendant in error, sued the 
Phoenix Insurance Comp iny, plaintiff in error, a Connecticut corpor- 
ation, in the Supreme Court of Chemung County, in the State of New 
York, upon a policy of insurance. On the 8th of July, in the same 
year, and at the time of entering its appearance, the company pre- 
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sented to the court a petition, accompanil by the necessary security 
for the removal of the cause to the Circuit Court of the United 
States. The petition, when taken in connection wi h the pleadings, 
set forth sufficiently the citizenship of the defendant in the State of 
Connecticut, but as to the citizenship of the plaintiff, the statement 
was that, ‘‘as your petitioner is informed and believes, Isidor Pech- 
ner, the plaintiff in said action, is a citizen of the State of New 
York.” The petition bears date June 11, 1867, and was sworn to 
June 12. Upon its presentation the court approved the security, but 
denied the application for removal. 

On the 5th cf June, 1869, the plaintiff filed an amended complaint, 
to which the defendant answered, June 21, 1869. On the 2d of Feb- 
ruary, 1872, the cause coming on for trial, the defendant again pre- 
sented its original petition for removal, which remained upon the 
files, and requested the court to proceed no further with the trial, but 
this request was denied, for the reason that the petition did not state 
facts sufficient to remove the cause. A jury was thereupon called, 
which returned a verdict in favor of the plaintiff, and judgment was 
in due form entered thereon against the defendant. The case was 
then taken to the Court of Appea's, where the judgment of the Su- 
preme Court was affirmed, the Court of Appeals deciding that the 
petition for removal was not sufficient in law to effect a transfer of 
the cause, for the reason that it did not state affirmatively that Pech- 
ner was a citizen of the State of New York when suit was commenced. 

To reverse this judgment the present writ of error has been 
brought, and the only error assigned is predicated upon this decision. 

The application for removal in this case was made under section 12 
of the judiciary act of 1789. 1 Stat. 79. That section, so far as it is 
important for the determination of this case, reads as follows: “If a 
suit be commenced in any State court * * * by a citizen of this 
State in which the suit is brought against a citizen of another State, 
* * * and the defendant shall, at the time of entering his appear- 
ance in such State court, file a petition for the removal of the cause 
for trial into the next Circuit Court, * * * it shall then be the duty 
of the State court to * * * proceed no further in the cause.” * * * 
Clearly this has reference to the citizenship of the parties when the 
suit is begun, for the language is, ‘‘ if a suit be commenced by a citi- 
zen of the State in which the suit is brought against a citizen of 
another State, the defendant may, when he enters his appearance, 
petition for his removal.” The phraseology employed in the acts of 
1866, (14 Stat., 307,) 1867 (id., 558,) and 1875, (18 Stat., 470,) and 
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in the Revised Statutes (se@639, ) is somewhat different, and we are 
not now cailed upon to give a construction to the language there 
used. As to the act of 1789, we entertain no doubt in this par- 
ticular. 

This right of removal is statutory. Before a party can avail him- 
self of it, he must show upon the record that his is a case which 
comes within the provisions of the statute. His petition for removal, 
when filed, becomes a part of the record in the cause. It should 
state facts which, taken in connection with such as already appear, 
entitle him to the transfer. If he fails in this, he has not, in law, 
shown to the court that it cannot ‘‘ proceed further with the cause,” 
Having once acquired jurisdiction, the court may proceed until it is 
judic ally informed that its power over the cause has been suspended. 

It remains only to apply this rule to the facts as they appear in this 
record. The suit was commenced June 1, 1867. At that time there 
was nothing in the pleadings or process to indicate the citizenship of 
the plaintuwt. ‘he defendant, in its petition for removal, bearing date 
June 11, simply stated that the plaintiff is—that is to say, was at that 
date—a citizen of New York. This certainly is not stating affirma- 
tively that such was his citizenship when the suit was commenced. 
The court had the right to take the case as made by the party him- 
self and not inquire further. If that was not sufficient to oust the 
jurisdiction, there was no reason why the court might not proceed 
with the cause. We think, therefore, that the Court of Appeals did 
not err in its decision, and the judgment is consequently affirmed. 





1878. } Chet ain vs. Republic Life Ins. Co. 


SUPREME COURT OF ILLINOIS. 


A. L. CHETLAIN, Apwm’r, Ervc., 
Us. 
REPUBLIC LIFE INS. CO., er au.* 


The intestate of appellant had subscribed for stock in the R. compauy, and gave 
his notes secured by a lien on property for the twenty per cent required to be 
paid. Payment of the notes was contested on the ground that the company, by 
purchasing the stock of the N. company, and a building beyond its wants and 
means, had impaired the value of the stock, and because the company had re- 
duced its capital. 


Held, that the directors of a corporation are the agents or trustees of the stockhol- 
ders, and the latter are bound by their acts within the scope of their authority ; 
when their acts are outside of, and beyond the scope of their authority, the 
stockholders are not bound by such acts, and may in a reasonable time proceed 
in equity to have the act canceled. 

Held, that a delay of over two and a half years on the part of the appellant’s intes- 
tate to take steps to avoid the purchase, was futal to an allegation of ullra vires 
against the company. 

Held, that the fact that the directors have acted beyond their power, or abused it, 
will not discharge a stockholder or debtor from his obligations to the corpora- 
tion. 

Held, that a resolution of the board of directors, authorizing them to issue certifi- 
cates of paid-up stock to those who had paid twenty per cent on their sub- 
scriptions, for an amount equal to the sum thus paid, is not a reduction of the 


capital stock of the company. The remuinder of the stock would still belong 
to the company. 


WALtgEeR, J. 
The Republic Life Insurance Company was incorporated by an act 
of the General Assembly of this State, and became organized, and 
entered upon the business for which it was created. Appellant’s in- 
testate became a subscriber for five hundred shares of $100 each, of 
its capital stock. And as a payment of twenty per cent thereon the 
company permitted him to execute his notes therefor, drawing inter- 





* Opinion filed January 21, 1878. 
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est payable five years after date, and he executed a deed of trust on 
property in the city, to secure the payment of principal and interest. 
Walker, in his lifetime, paid $400 of interest on this indebtedness. 
Having died intestate, appellant was duly appointed the administrator 
of his estate, and the money not having been paid, appellee filed a 
bill against the administrator, widow and heirs of Walker, to fore- 
close the deed of trust and subject the trust property to sale for the 
payment of this indebtedness. Answers and a cross bill were filed, and 
a trial was had on the original bill, answers, replications, exhibits and 
proofs. 

The court found that there was due on the notes, for principal and 
interest, the sum of $14,357.30, and ordered its payment in ten days, 
and in default thereof, that the premises be sold, subject to redemp- 
tion, and the proceeds of the sale be applied to discharge the decree, 
and if not sufficient, that the unpaid balance be paid in due course of 
administration. From that decree the administrator appeals. In de- 
fense it is urged that the company misappropriated their funds by 
purchasing the stock etc., of the National Life Insurance Company, 
in purchasing a building ata price beyond the wants and means of 
the company, which impaired the value of Walker’s stock, and be- 
cause the company reduced the amount of its capital stock. This is 
a statement of the grounds relied on as a defense. 

That there was a sufficient consideration to support these notes at 
law, there would not seem to be the slightest doubt. And the ques- 
tion is presented, whether, in equity, the consideration has failed, or 
whether for any reason it has become inequitable to enforce the pay- 
ment of this money. 

The mere mismanagement of the affairs of a corporation has never 
been held to release stockholders or others from their obligations to 
the company. When Walker purchased and became the owner of 
this stock, whether paid for in money, notes, or otherwise, he became 
entitled to all the privileges and benefits of a stockholder, and liable 
to all the burdens the relation imposes. 

Had there been dividends, he would have been entitled to share in 
them. Had there been losses imposing liabilities on stockholders, he 
would have been required to respond to them. The stockholders are 
the owners of the franchise, property and assets of the company, 
which remain after its debts and liabilities are discharged. For con- 
venience in the transaction of business, and to carry out the purposes 
of the organization, the charters of such bodies usually authorize the 
stockholders to choose a certain number from among themselves as 
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directors, who are empowered to transact its business and exercise 
its franchises. And in doing so, they are agents or trustees for the 
stockholders, and the latter are bound by their acts, within the scope 
of their authority. When their acts are outside of and beyond the 
scope of their authority, the stockholders are not bound by such acts, 
and may, no doubt, in a reasonable time, proceed in equity to have 
the act canceled, and their rights protected from injury and loss 
growing out of the unauthorized act. 

If, in this case, the purchase of the house from Farwell was wltra 
vires, or even an abuse of power, any stockholder might have filed 
his bill to enjoin its purchase ; or if, having been purchased without 
authority, in a reasonable time afterward, to cancel the purchase and 
have the consideration which has been paid, restored to the com- 
pany. 

Directors, like any other trustees, may be restrained from the per- 
formance of unauthorized acts, or to rescind and cancel them, when 
performed. And the stockholders, occupying the relation of cestuis 
que trust, may invoke the aid of equity to thus protect their interests. 
In this case, the house was purchased in Walker’s lifetime, and more 
than two and a half years before his death, and some five months 
after he became a stockholder. Yet he took no steps to avoid the 
purchase, and have the money and stock paid for it, returned to the 
company. Nor do we see that he ever even objected to this purchase, 
and we presume he did not, if for no other reason, because it seems 
to have been a profitable investment, as it was afterward sold to the 
National Life Insurance Company for half a million of dollars. It is 
therefore contrary to these rules, to hold that whilst Walker, as a 
stockholder, acquiesced in, if he did not approve of, this purchase, 
and seems from his non-action to have been willing to take the 
chances of securing profits thereby, to be heard now, or his adminis- 
trator for his estate, to set this up as a defense to the collection of the 
purchase-money for his stock. 

This is the scope of what was said in regard to equitable relief in 
the cases of Hays vs. O. O. & F. R. R. Co., 61 Ill, 424, and the same 
company against Black, 79 Ill, 262. These cases do not, nor were 
they intended to, hold that a debtor to the company, whether a stock- 
holder or other person, could resort to equity and be discharged from 
his obligations because the directors have acted beyond their power, 
or in its abuse. What has been said in reference to the purchase of 
the house, and the rules announced in the cases above referred to, 
fully govern and dispose of the question in reference to the purchase 
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of the stock of the National Insurance Company. If it was ultra 
vires, then the act was simply void, and Walker, in his lifetime, or his 
administrator, after his death in a reasonable time, if they believed 
the purchase unauthorized, might have filed a bill to set the whole 
transaction aside, and restore the appellee to its previous condition. 
This transaction seems to have occurred two months or more before 
Walker's death ; yet he took no such steps, nor has appellant since 
that time. This, then, forms no defense to the collection of these 
notes. As to the last point, that the company reduced their capital 
stock without the consent of Walker, we do not see that it exists as a 
matter of fact. The resolutions show that the directors were author- 
ized to issue certificates of paid-up stock to those who had paid 
twenty per cent on their subscriptions, for an amount equal to the 
sum thus paid. 

This in no sense diminished the amount of the capital stock of the 
company. Where a person had subscribed for, say ten shares, and 
had paid two hundred dollars, and was willing to receive a certificate 
for two shares, of one hundred dollars each, and cancel his subscrip- 
tion for the ten shares, the other eight still belonged to the company, 
and they could sell them to whom they might choose. The sub- 
scription for shares, and the payment of twenty per cent thereon, 
did not vest any title to the shares in the subscriber. That would 
only be a contract to purchase and pay for the number of shares for 
which the subscription was made. Until paid for, and the purchaser 
received his certificate of stock, the title to the shares was still in the 
company. 

Hence this was not even an effort to reduce the capital stock of 
the company by purchasing its stock or otherwise. But if it had 
been intended as a purchase of its own shares, there are numerous 
cases which hold that a corporation may do so and violate no duty to 
the stockholders, unless prohibited by its charter. 

Perceiving no error in this record, the decree of the court below 
is affirmed. Decree affirmed. 





Schollenberger vs. Phenix Ins. Co. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF PENNSYLVANIA. 


SCHOLLENBERGER et at. 
US. 


PHENIX INS. CO. or Brooxtyn. 


An agreement in a policy of insurance to refer the amount of loss to arbitrators on 
request, and that no action shall be bronght until an award has been made, is 
a collateral agreement, and not a condition precedent to the bringing of a suit, 
and does not suspend the plaintiff's right of action. 


Where, however, both parties have submitted to an arbitration, and it is still 
pending at the time of verdict, the court may refuse to enter judgment upon 
the verdict until the award is filed, and then enter the amount so found due as 
the judgment of the court. 


Motions for judgment non obstante veredicto on point reserved, and 
for a new trial. 

On the trial of this cause the following facts appeared. The de- 
fendant had insured certain property of the plaintiffs against loss by 
fire. The policy insured by the defendant contained the following 
clauses: “(9.) In case differences shall arise touching any loss or 
damage after proof thereof has been received in due form, the matter 
shall, at the written request of either party, be submitted to impartial 
arbitrators, whose award in writing shall be binding on the parties 
as to the amount of such loss or damage, but shall not decide the lia- 
bility of the company under this policy. * * * * (10.) It is further 
hereby expressly provided and mutually agreed, that no suit or action 
against this company for the recovery of any claims by virtue of this 
policy shall be sustainable in any court of law or chancery until after 
an award shall have been obtained fixing the amount of such claim 


* Decision rendered May 2, 1878. From the Reporter. 
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in the manner above provided.” A fire occurred, and the plaintiffs 
duly forwarded proofs of loss. A nonsuit having been denied, the 
defense gave evidence to show that an arbitration (not, however, on 
the written request of either party) had been entered into by the 
parties ; that much testimony had been taken ; and that at the time 
of action no award had been made. Cadwalader, J., reserved the 
point whether the plaintiffs could recover without showing an award, 
or that the award had been prevented by the defendant’s default, and 
left the case to the jury, who found for the plaintiffs. 


J. H. Heverty and R. P. Wurre, for the motions. 

The condition requiring an award was a condition precedent. As 
there was no award, the plaintiffs cannot recover. Scott vs. Avery, 5 
H. L., 811 ; Milner vs. Field, 5 Ex., 829 ; Leebrick vs. Lyter, 3 W. & 
S., 365 ; Herdic vs. Bilger, 11 Wr. 60 ; Guigley vs. De Haes, 1 Norris, 
274 ; L. L. & G. Ins. Co. vs. Creighton, 51 Ga., 95. The contract here 
is to pay what shall be determined by the arbitrators to be due to 
the plaintiffs. U.S. vs. Roberson, 9 Pet., 319 ; Yeomans vs. Ins. Co., 
5 Ins. L. J., 858. 


A. Sypyney Bippie and R. C. McMurtrtr, contra. 

The condition was not a condition precedent, but a collateral coven- 
ant, for breach of which the defendant’s remedy, if any, is in a cross 
action. An agreement to oust the jurisdiction of the court is void as 
against public policy. The arbitration may end in nothing, and it 
would be absurd for the court to refuse to entertain the case on ac- 
count of its pendency. Scott vs. Liverpool, 3 De G. & J., 334. This 
is not the case where liability arises only in respect to a sum stated 
by a third person ; it is to insure against loss, and the parties agree 
to submit the amount to arbitration on a written request in case 
of difference. The requirement that the submission is to be made in 
case of difference and on written request, shows that the reference 
and award are not conditions precedent in every case. The case is 
ruled by Horton vs. Sager, 4 H. & N., 643, and Mentz vs. Armenia 
Ins. Co., 29 P. F. Sm., 478. 

[In reply to a question of the court, the plaintiff's counsel stated 
that they would be willing to allow a moderate time to the arbitra- 
tors to make an award, with an understanding that if the amount of 
the award were below the verdict of the jury the verdict should be 
reduced to the amount of the award. | 
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CADWALADER, J. 

We have no hesitation in saying that the conditions to refer, and 
that no suit shall be brought until award made, do not suspend the 
plaintiffs right of action. This has been decided in the case of 
Mentz vs. Armenia Ins. Co., supra. The plaintiff on the evidence is 
therefore entitled to judgment, the covenant being a collateral one, and 
not a condition precedent. We think, however, that this court may 
regard the matter from an equitable light, and that it would be 
proper, as both parties have submitted to the arbitration, that if an 
award can be made within a reasonable time they should be bound by 
it. As the plaintiff's counsel have stated that they have no objection 
to this course, we suspend the entry of judgment in the plaintiff's 
favor for sixty days, within which time, if an award is made, its 
amount is to take the place of the verdict. Otherwise the jury’s assess- 
ment is to stand. The motions for a new trial and to enter judg- 
ment in the defendant’s favor on the point reserved are refused. 

McKennany, J., concurring. 





Report of Decisions. 


SUPREME COURT OF MINNESOTA. 


Appeal from District Court, Hennepin County. 


W. H.NUDD & CO., Appellants, 
Us, 


HOME INS. AND BANKING CO. or Texas, 


Respondent.* 


When a motion is heard and determined, upon an agreed case and upon affidavits 
in the court below, without objection, it is too late to raise any preliminary ob- 
jection to the right of the court to entertain and decide the motion upon such 
papers after appeal to this court. 

A verdict procured upon false testimony concerning the contents of a lost letter, 
will be set aside at the instance of the aggrieved party, when it satisfactorily ap- 
pears that such party, through no fault or lack of diligence in the preparation 
or conduct of the trial, was unprepared and unable to rebut such testimony at 
the time of the trial, and when it also appears that he has been guilty of no 
laches in making application for a new trial. 


In reviewing the order granting a new trial, upon grounds other than the insuffi- 
ciency of the evidence to support the verdict, its correctness will be presumed, 
unless the contrary affirmatively appears of record. 


Cuas. Atten and P. M. Bascock, for Appellants. 
S. R. Tuayer, for Respondent. 


CorneELL, J. 

This is an appeal from an order granting a new trial, chiefly on the 
ground of surprise. The application was made and heard upon affi- 
davits, and upon the reporter’s minutes of the trial, which the parties 
by stipulation agreed might be treated as a settled case, for the pur- 
pose of the motion. No objection appears to have been taken in the 
court below to the sufficiency of the notice of motion, nor to any of 
the affidavits or papers which were used at the hearing. If any valid 





* Opinion filed June 24, 1878. From the Northwestern Reporter. 
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objection of this kind existed, it should have been seasonably present- 
ed in that court. None such having been raised, none can be permit- 
ted to be here, for the first time, interposed. 

The action was brought upon a policy of insurance to recover the 
amount of a loss by fire happening on the first day of August, 1875. 
The policy contained stipulations requiring “the insured, in case of 
loss by fire, forthwith to give notice thereof to the company ; and 
also, as soon thereafter as possible, to render a particular account of 
such loss, signed and sworn to by them ;” and it appears that it was 
issued and accepted in reference and subject to these, among other 
conditions. The material question put in issue by the pleadings for 
litigation, related to the performance of the conditions of the policy 
by the plaintiffs, full compliance therewith being averred generally in 
the complaint, and denied in the answer ; and this was the only issue 
that was thus raised or tendered in respect to these conditions. 

On the trial, Charles Allen, the attorney of plaintiffs, was sworn, 
and gave testimony as a witness in their behalf, against the objection 
of the defendant, but with the permission of the court. He testified 
to having sent, as such, their attorney, by mail, to the home office of 
the defendant company, in Galveston, Texas, on the twenty-sixth day 
of January, A. D. 1876, five months and twenty-six days after the fire 
a verified account and statement of their loss. That prior to mailing 
these proofs, he had been in correspondence with the company, and 
had sent and received in reply one or two letters, which he had lost 
and was unable to find. In stating the contents of the first of these 
letters, which he received, as he says, about the middle of January, 
1876, he testified that the company therein expressed its regret that 
it had not been sooner notified of the loss at the home office, and re- 
quested said Allen to make out and send on proofs of the loss, and 
that it would have the matter inquired into and “ honorably adjusted, 
fairly adjusted,” or something of that kind, and that the proofs were 
forwarded by him in pursuance of such request. On the application 
for a new trial it was shown to the satisfaction of the court, and, in 
our opinion, upon abundant testimony, that no letter of the purport 
as thus testified to, was ever written or sent to the said witness Allen, 
either from the home office of the defendant company, or its general 
agency for the Northwestern States, wherein the State of Minnesota 
was included. That only one letter was ever addressed to him from 
the home office, a sworn copy of which had been procured therefrom 
since the trial, and was produced at the hearing. That this letter, 
bearing date December 30, 1875, instead of containing any statement 
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or expression that could be construed into either an admission that 
any of the conditions of the policy as to notice of loss and proofs had 
been complied with, or any intimation or promise that a compliance 
therewith, then or thereafter, would be regarded and treated as with- 
in the required time, or that the company would waive a strict per- 
formance in that regard, in express terms notified the said Allen that 
the company had never received any proofs of loss, nor any informa- 
tion of a loss, within the time prescribed by the conditions of the pol- 
icy, and that it did not intend to waive any of its rights in the prem- 
ises. It was also shown by the affidavit of defendant’s attorney and 
counsel, who tried the case, that he had at that time no knowledge or 
information concerning this letter or its contents, or the truth or fal- 
sity of the said testimony of said Allen, nor any means of ascertaining 
the facts in respect thereto, except by communication with the home 
office of his client, located in a distant State, and that he was therefore 
taken wholly by surprise by the character of such evidence, without 
any ability or preparation to disprove it by showing the real truth of 
the matter. Upon these facts, taken in connection with the rest of 
the evidence given on trial, as disclosed by the record before us, the 
question is presented, whether the decision of the trial court, setting 
aside the verdict against the defendant and awarding a new trial, was 
error. Without this testimony of witness Allen, which is the subject 
of complaint, the verdict unquestionably would not have been ren- 
dered, or, if it had, it must have been set aside as unsupported by 
evidence. Upon the record before us, and for the purpose of deter- 
mining the question under consideration, the untruthfulness of this 
testimony must be assumed, as well as the facts that defendant was 
wholly unprepared at the trial with any evidence to disprove it, and 
that its counsel who tried the case was at the time in utter ignorance 
of the existence of any evidence by which its falsity could be shown. 
This want of preparation cannot, under the circumstances, be attrib- 
uted to the defendant or its attorney and counsel, as any negligence 
or want of diligence. From no issue or allegation in the pleadings 
could it have been reasonably anticipated or expected that the con- 
tents of any letter of the purport so testified to, would become a ma- 
terial subject of inquiry on the trial. No question of waiver of the 
performance of any of the conditions or stipulations of the policy was 
made or raised by the pleadings, and hence there was no necessity 
nor propriety in being prepared with any evidence on that point, or 
in making any preparation to meet such an issue. The only issue 
made, to which the testimony complained of has the least pertinency, 
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was that taken upon a compliance with such conditions ; and it is 
hardly reasonable to suppose that defendant or its counsel could have 
anticipated that plaintiffs would seek to establish the affirmative of 
that issue by parol, and setondary evidence of the contents of a letter 
which in its terms actually negatived the issue, or by such a total per- 
version thereof from its plain import and meaning, as was wrought by 
the misrecollection of the witness in this instance. 

The case was clearly one of legal surprise, resulting in an unjust 
verdict upon false testimony which no ordinary prudence or precau- 
tion could have guarded against or prevented ; and as the party im 
jured by it made its application for relief without unreasonable delay, 
and at the earliest opportunity after becoming acquainted with the 
real facts, it was the duty of the court, in the exercise ofits discretion, 
to grant it, so that there might be a fair and impartial trial upon the 
merits. The only possible ground for objection to the order appealed 
from, as it seems to us from the record, is the fact that it was not 
granted unconditionally, but upon terms. This is a matter, however, 
of which plaintiffs have no reason to complain. 

As the record before us does not purport to contain all the evidence 
given on the trial, it is urged by appellants that it must be presumed 
that there was other and sufficient evidence, aside from the testimony 
of said witness Allen, to support the verdict, and therefore it ought 
not to have been set aside. Were the question one solely upon the 
sufficiency or insufficiency of the evidence to sustain the verdict, this 
might be true, but the rule referred to has no application to a case of 
this character. The order granting a new trial was made upon other 
grounds than the insufficiency of evidence alone. If erroneous, the 
error must be shown of record. It cannot be inferred from matter 
not affirmatively appearing. 

The order appealed from is affirmed. 





Report of Decisions. 


SUPREME COURT OF OHIO. 


AMAZON INS. CO. 
US. 


WILLIAM WALL.* 


A policy of insurance issued to a mortgagee, contained a stipulation that the in- 
surance might be terminated at any time at the request of the assured, the 
company ouly retaining customary short rates; also, that if any change took 
place in the title or possession, the policy should be void. Without the knowl- 
edge of the company, the owner sold and conveyed the property, and satisfied 
the mortgage. 


Held, that a subsequent assignment of the policy by the mortgagee to the purchas- 
er, and a verbal agreement between the latter and an agent of the company, 
having power to make contracts and issue policies, that such assigned policy 
shall have the force and effect of a new policy to the purchaser, will bind the 
company. 


Motion for leave to file a petition in error to reverse the judgment 
of the Superior Court of Cincinnati. 

Wall brought suit in the Superior Court of Cincinnati on a fire 
policy, issued by the Amazon Insurance Company of Cinc:nnati. 
The facts are these : James Hamilton was the owner of a paper-mill, 
with machinery, etc., therein, in Shelby County, Ohio. David K. 
Gillespie, as assignee of the Summit Paper Company, had a pur- 
chase money mortgage thereon for $10,866.45, dated April 1, 1875. 

William S. Parker was at that time agent of the Amazon Insurance 
Company at Piqua, Ohio, with full power to receive proposals for in- 
surance against loss or damage by fire or lightning, and to make in- 
surance by policies of the company, countersigned by himself as such 
agent, and to renew the same, assent to assignments or transfers, and 
in al] other matters and things to attend to the business and duties 


* Decision rendered June 4, 1878. 
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of the agency, in manner and form prescribed by the company, and 
that agency was in force during all the transactions hereinafter 
mentioned. 

Parker, as such agent, issued in proper form a policy of insurance, 
“countersigned at Piqua, Ohio, this 15th day of May, 1875,” and de- 
livered it to Gillespie, reciting therein that the company, ‘‘in con- 
sideration of eighty-three dollars and thirteen cents premium, doth 
insure D. K. Gillespie of Piqua, Ohio, against loss or damage by fire 
or lightning, to the amount of twenty-five hundred dollars, for the 
term of eleven months ; to wit, from the 15th day of May, 1876, at 
twelve o’clock, noon, unto the 15th day of April, 1877, at twelve 
o’clock, noon, on his mortgagee interest as assignee of the Summit 
Paper Company, on the property above mentioned. Amount insured, 
$2,500. Rate, three and a half. Premium, $83.11. Term, eleven 
months. Expiration, April 15, 1876.” 

The indorsement on the policy, made by the agent, contains the 
words : ‘‘ Expires April 15, 1876,” and the policy was actually de- 
livered by the agent to Gillespie on May 15, 1875. 

The policy contained this stipulation : ‘‘ This insurance may also 
be terminated at any time, at the request of the assured, in which 
event the company will retain only the customary short rates for the 
time the policy has been in force.” And it contained this further 
clause: “If any change takes place in the title or possession of the 
property, whether by sale, lease, legal process, judicial decree, volun- 
tary transfer, conveyance or otherwise, * * * * then and in every 
such case this policy shall be void.” 

In September, 1875, Hamilton conveyed the whole property to 
Wall, and received in exchange from Wall a farm in Champaign 
County, Ohio. Wall, desiring to have the property unincumbered, 
made an arrangement with Hamilton and Gillespie, whereby Gillespie 
agreed to and did receive from Hamilton, in lieu of the mortgage on 
the paper-mill, a mortgage on the Champaign County farm, which 
mortgage is dated September 23, 1875. 

As Wall desired insurance on the property, and Gillespie wanted 
the benefit of the unearned premium, the whole transaction was fully 
explained by them to Parker, the agent, immediately after the execu- 
tion of the mortgage, and the policy was placed in the hands of 
Parker, who said he would make the transfer and place Wall in the 
possession of the insurance as Gillespie had it, and Wall agreed to 
pay Gillespie the sum that might have been due to him for unearned 
premium. Wall and Gillespie inquired of Parker whether a new 
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policy should be made out, but Parker assured them that this 
would not be necessary, as a transfer of the policy to Wall would be 
entirely sufficient. 

The policy was then delivered to Wall, with the following indorse- 
ment thereon : “ The property hereby insured having been purchased 
by Wm. Wall, the Amazon Insurance Company consents that the in- 
terest of D. K. Gillespie in the within policy may be assigned to said 
purchaser ; subject, nevertheless, to all the terms and conditions 
therein mentioned and referred to. Dated at Piqua, Ohio, this 15th 
day of October, 1875. Wm. S. Parker, agent. 

“For value received I hereby transfer, assign and set over to Wm. 
Wall and his assigns, all my right, title and interest in this policy of 
insurance, and all benefit and advantage to be derived therefrom. 
Witness my hand seal this 15th day of October, 1875. D. K. Gil- 
lespie, assignee.” 

Gillespie afterward surrendered to Wall the original mortgage. 

Subsequently, on February 23, 1876, the property was destroyed 
by fire, while Wall was in possession, its value being in excess of all 
insurance ; and nctice was given to the company by Wall, and the 
loss was proved in due form. But the home office in Cincinnati was 
not informed of the assignment to Wall until after the fire. 

The prayer in the petition is that if in the opinion of the court it 
be necessary, the policy may be reformed so as to operate as an insur- 
ance to Wall upon his interest as owner from October 15, 1875, until 
April 15, 1876, and that he may have judgment, etc. 

The answer consisted of the admission of certain allegations and 
specific denials of other allegations. Judgment was rendered in 
favor of Wall, in General Term (January 1878) for $2,668.50, and 
the company now asks leave to file in this court a petition in error to 
reverse it. 


; Lone, Kramer and Kramer, /or the motion. 
Lipman Levy, contra. 


O’Key, J. 
There is some conflict in the testimony, but it can serve no useful 
purpose to discuss the evidence in the report of a case. The facts 
established by the clear weight of testimony are as set forth in,the 
foregoing statement. ; 
Counsel for plaintiff in error have insisted, from some expressions in 
the testimony of the agent Parker, that at the time he consented to 
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the assignment of the policy to Wall, he was not informed that Gil- 
lespie had already taken a mortgage on the Champaign County 
land in lieu of his mortgage on the mill; and it is urged that the 
company was in this way improperly deprived of its right of subro- 
gation, and hence there should be no recovery in this action. But we 
are of the opinion that the agent consented to the assignment with 
full knowledge of all the facts, and therefore we are relieved from 
any consideration of the doctrine of subrogation. The strongest ob- 
jection to a recovery is that the property was sold and conveyed to 
Wall ; that Gillespie accepted a mortgage from Hamilton, on a farm 
in Champaign County, in lieu of his mortgage on the mill ; that this 
was done without the knowledge or assent of the insurance company 
or its agent; that by the terms of the policy it became void when 
there was a change in the title or possession of the property ; and 
that when a policy is terminated in this way without notice to the in- 
surer and without his fault, such insurer may retain the unearned 
premium ; so that there would be no consideration for the agreement 
with Wall. We need not decide how tenable, under other circum- 
stances, this position might be ; for as we have seen, Wall desired in- 
surance on the property, and it was quite immaterial to him whether 
he obtained it through a new policy or by an assignment of the 
policy issued to Gillespie. The exact condition of the property—the 
conveyance to Wall, and the new mortgage to Gillespie—was fully ex- 
plained to Parker, the agent, and with such knowledge he agreed 
that Gillespie’s policy, when assigned to Wall, should have the force 
and effect of a new policy. Wall, believing Parker’s statement that 
this was the proper course, relied and acted on it. Under such 
circumstances, however the transaction may be viewed, it is very clear 
that the company is estopped to deny such act of its agent. Wood 
on Insurance, sec. 407 ; Pratt vs. New York Central Ins. Co., 55 N. 
¥., 505 ; Ins. Co. vs. Olmstead, 21 Mich., 246. This, of course, is op- 
posed to Cockerill vs. Cincinnati Mut. Ins: Co., 16 Ohio, 148. But 
that case, holding that verbal agreements with respect to insurance 
are invalid, is virtually overruled in Dayton Ins. Co. vs. Kelly, 
24 Ohio St., 345. And see Relief Fire Ins. Co. vs. Shaw, 94 U. S., 
574 ; Wood on Insurance, 10 ; May on Insurance, 41 ; Flanders on 
Insurance, 118. 

There was no necessity for a reformation of the policy. As to the 
mistake on the face of:the instrument, that the risk commenced in 
1876 and terminated in 1877, the error is apparent from other parts 
of the instrument, and the time of its delivery. Manifestly 1875 and 
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1876 were intended ; and, indeed, this is admitted. By the applica- 
tion of the plainest principles, such mistakes will be disregarded. 
Wood on Insurance, sec. 207. Nor is it necessary to reform the in- 
strument so as to apply to the interest of Wall as owner. There was 
no mistake. It was agreed that the policy should stand for the in- 
terest of Wall as owner, and the facts showing how the liability 
arose are fully stated in the petition. 
Motion overruled. 


SUPREME COURT OF MICHIGAN. 


Apri Term, 1878. 


AGRICULTURAL INS. CO. 
Vs. 


CHARLES MONTAGUE. 


Where the agent has accounted to the company for the premium, the company is 
not concerned with the fact that the agent delivered the policy without receiv- 
ing the premium, and had no authority to give credit. 

A part of the insured property was purchased on credit, and by the contract the 
title was not to pass until the price was fully paid. A part only of the price 
had been paid. The policy provided that it any other person had an interest 
in the property, a failure to state the fact, and any misrepresentation or con- 
cealment, should render it void. 

Held, that an insurance upon the property simply as owner for an amount in ex- 
cess of the insured’s interest avoided this part of the insurance. 

A part of the property covered belonged to the wife of the insured, 

Held, that in Michigan the husband has no control over his wife’s property, and the 
insurance was void for want of interest. 

Held, that the case was not affected by the agent’s knowledge of the fact, No 
agreement between the parties could legalize a wager policy. 

Judgment reversed. 


B. W. Husron and Haren & Cootey, for Plaintiff in Error. 
T. W. Arwoon, for Defendant in Error. 





1878.] Agricultural Ins. Co. vs. Montague. 709 


Cooney, J. 

The action in this case was upon a policy of insurance issued to 
one Graves, and assigned by him after a loss to Montague, the plain- 
tiff below. The plaintiff recovered judgment and the case is before 
us On error. 

It appeared on the trial that Graves did not pay the premium 
when he received his policy, but was allowed a credit by the agent 
who transacted the business. The defendant insisted that the dee 
livery of the policy before the premium was paid was unwarranted, 
there being’evidence that the agent had no authority to give credit. 
It was shown, however, that the agent accounted to the insurers for 
the premium, and we think it was too late afterward to make any 
objection to the credit. When the agent had accounted to the princi- 
pal, the latter was no longer concerned with the dealings between the 
agent and the insured. 

The property insured included an organ. The evidence showed 
that this organ was purchased by Graves on credit, and that by the 
contract of purchase the title was not to pass from the vendor until the 
price was fully paid. When the fire occurred only about one half the 
amount had been paid, and this was less by twenty or twenty-five 
dollars than the sum for which the organ was insured. By one of 
the conditions of the policy the insured was required to state 
whether any other person had an interest in the insured property, 
and if so, what was its nature ; and it was declared that “ any neg- 
lect to comply with these provisions, or any misrepresentation, or con- 
cealment, or fraud, or false swearing in any statement or affidavit in 
relation to loss or damage, shall forfeit all claim upon the company 
by virtue of this policy, and shall be a full bar to all remedies upon 
the same.” 

The defendant offered to show that the vendor had brought suit 
for the purchase price of the organ, and had recovered judgment, 
but the court excluded the evidence, but then, as if it were in, in- 
structed the jury that in view of this fact, Graves “ had an insurable 
interest in the organ.” This instruction was probably correct, but it 
fails to meet the difficulty in the case. The defendant requested the 
court to instruct the jury that the insurance upon the organ, under 
the facts in proof, was void ; but this was refused. The request did 
not raise the question of an insurable interest ; the insured may have 
had that, and yet, because of his concealment of facts, failed to ob- 
tain a valid insurance. And we do not perceive that the objection 
of the defendant on this branch of the case is in any manner met by 
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the charge of the court. The unquestioned facts were that Graves, 
having, so far as the facts in proof would show, only an equitable 
claim upon the organ to the extent of half its value, procured an in- 
surance upon it as owner for a sum in excess of his interest, and with- 
out disclosing the interest of the party who, by the understand- 
ing with him, was to retain the legal ownership. We think this fail- 
ure to state the facts are fatal to this portion of the insurance. Kib- 
bie vs. Hamilton Fire Ins. Co., 11 Gray, 163 ; Clay F. & M. Ins. Co. 
vs. Huron 8. & L. Co., 31 Mich., 346. 

A still more palpable error was committed on another branch of 
the case. A quantity of silver ware was covered by the policy, which 
proved to belong not to the insured but to his wife. In respect to 
this the plaintiff claimed to recover on a showing that, when the 
policy was drawn, Graves disclosed to the agent the real facts. The 
agreement was that, as the company, through its agent, had knowl- 
edge of all the facts, and still granted the policy, the issuing of the 
policy was a waiver of all objection on that score. This view was ac- 
cepted by the court, and the jury was instructed accordingly. If the 
instruction was correct, it is manifest that any person may obtain in- 
surance upon the property without any right in it whatsoever; he 
has but to disclose the facts, and the policy, though only a wager 
policy, will be as legal as any other. But such a doctrine is at war 
with the fundamental principles of insurance, which require that a 
person shall have an insurable interest before he can insure ; a policy 
issued when there is no such interest is void, and it is immaterial 
that it is taken in good faith and with full kaowledge. The policy of 
the law does not admit of such insurance, however willing the parties 
may be to enter into it. 

The doctrine of waiver has obviously nothing to do with such a 
case. The agent cannot do for the company by waiver what the 
company is powerless by express contract to do for itself: he cannot 
by waiver invest the insured with an interest he does not own. There 
was occasion to consider this question in Peoria F. & M. Ins. Co. vs. 
Hall, 13 Mich., 202, and it was there held that an insurance of part- 
nership property by one partner in his own name could not be made 
to embrace the interest of the other partner, notwithstanding it was 
written by the agent with full knowledge of the facts. The reason is 
the one above assigned: it is not competent to write an insurance 
where an insurable interest is wanting, whether the facts are known 
or not. The difficulty is inherent in the cas2, and is beyond the reach 
of waiver. 
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It is proper to say in this connection that under our statute the 
husband has no control whatever over his wife’s property ; so that 
the question arises here precisely as it would had the silver been 
owned by a stranger. 

A question is made in the record concerning the proof by the plain- 
tiff of the loss of a library which was covered by the policy, but as 
this is not likely to be important on a new trial, we pass it by. The 
judgment must be reversed with costs, anda new trial ordered. 


COURT OF APPEALS OF NEW YORK. 


JOHN DUNLOP 
US. 


PATERSON FIRE INS. CO.* 


As a general rule, orders granting, refusing, or vacating attachments will not be 
reviewed by the N. Y. Court of Appeals. 


Money, the absolute property of an attachment debtor subject to the express and 
limited right of an officer of a court of record over it, conferred principally by 
the act of the attachment debtor, may be attached by a process from another 
court. Such attachment, however, conveys no right of possession, but is of the 
nature of a garnishment of such funds as he might otherwise be obligated at 
the end of litigation to return to the judgment debtor. 


P. Srevenson, for Appellant. 
Covpert Bros., for Respondents. 


Fouaer, J. 
As a general rule, orders granting, refusing or vacating attachments 
will not be reviewed by this court. Sartwell vs. Field, 68 N. Y., 341 ; 
. * Decided June 18, 1878. 
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Wallace vs. Castle, id., 373. It is now urged, however, that the 
property which was attached in this case was in the custody of a court 
of record, that it was therefore incapable of being seized or levied 
upon by attachment, and that the case is as if an attachment had been 
granted, without the power so to do, in the court or judicial officer al- 
lowing it. In case of want of power to grant them, such orders are 
the subject of review in this court. Tilton vs. Beecher, 59 N. Y., 176. 
‘And the ground upon which this appeal is placed is analogous to that. 
The application is not so much in its essence, in this branch of it to 
dissolve or vacate the order itself, as it is to have a judicial declaration 
that the particular property affected by it is not liable to attachment, 
and ought therefore to be released from even the seeming effect of the 
order. And if the property sought to be affected is not legally the 
subject of attachment, there is a case presented of which this court 
has jurisdiction. 

Doubtless the property which was in fact made the subject of at- 
tachment, was in the custody of an officer of a court of record, and 
the appellant would at the time have had no right to remove it there- 
from, or to meddle with it. But doubtless also the appellant had a 
right and interest in that property, which was capable of being trans- 
ferred by it, by its own act of assignment. Had it made an assign- 
ment of it, that act would not have removed it from the custody of the 
officer holding it, nor would it have put upon him any greater liabil- 
ity than he assumed by the primary reception of it. He was liable to 
hold it, to answer the event of the litigation of Redfield with the ap- 
pellant, and to return to the latter all that was not required to answer 
the proper demand of the former. And after the litigation should 
have been over with Redfield, would not the clerk have been liable to 
the defendant for the whole or a residuum of the moneys, which lia- 
bility could be enforced ? And it was this last liability which would be 
the subject of the assignment. The claimant and real appellant in 
this case is a receiver appointed by a court in equity. He gets what- 
ever title he has to this property by operation of law, or by an assign- 
ment in fact, compelled by a court. Now could not that same liabil- 
ity be the subject of a transfer by process of law, as well as by the 
act of the corporation or by operation of law, and there be no illegal 
interference with the official power and duty of the officer holding the 
property ? We think that it could. It may be granted that no pro- 
cess should have been issued which commanded the taking actual 
possession of the property, either exclusive of the clerk of the city 
court, or in common with him ; nor, however the process was worded, 
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should it have been executed by taking or attempting to take such 
possession. To such extent are some of the cases cited for the appel- 
lant. But there was power to grant an attachment against the pro- 
perty of the appellant. The money in the hands of the clerk of the 
city court, or a residuary interest in it, was such property. The fund 
itself could not be taken away from him. It was the right to have 
from him, after the litigation with Redfield was ended, the whole or a 
residue of that money, which was such property. That right was not 
in the custody of that clerk, so that he could ever retain it or of right 
pass it to another. 

An attachment against the appellant’s property levied upon that, 
took nothing out of the custcdy of the clerk, nor meddled with any- 
thing in his hands. It seized upon an intangible right, by means of 
the order of the Supreme Court, and notice to the clerk of the issuance 
thereof. Such process and such action upon it made no conflict of 
jurisdiction between the two courts. The City Court held the money, 
with a conceded right. The officer of the Supreme Court held the 
right to receive it, or some of it, from the clerk, when the City Court 
should see fit to declare the purpose fully served for which it took it 
into custody. It would not be contended that a chose in action is not 
liable to attachment. Coddington vs. Gilbert, 5 Duer, 72, affirmed ; 
17 N. Y., 489. Yet it may exist without a right to an immediate pos- 
session of the ultimate object of it. A right to a legacy, charged upon 
land, may be attached in the hands of a devisee of the land, though 
the attaching officer may not manually take the fund from him. 

The old Code, § 234, expressly allowed the levy by attachment on 
rights or shares in associate or corporate stock, and the sale thereof. 
And the new Code allows it, § 647. But there was and is no manual 
taking of any part of the property of the corporation, nor interference 
therewith or with its business or rights. 

That the clerk of the City Court may be required to furnish a certifi- 
cate is no invasion of his privileges, or of the rights or jurisdiction of 
the court of which he is an officer. A subpoena may issue to him 
from the proper court, to bring with him some of the records of the 
City Court, and if he fails he may be punished for contempt. It is not 
otherwise with the power to compel a certificate.” 

We may not deny that the appellant has numerous and respectable 
decisions which tend to sustain the views which he has urged upon 
us. From some of them we will not differ. They are those which 
hold that a process out of one court, to its officer, may not be served 
by a manual interference with the possession of property in the cus- 
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tody of the officer of another court, [and] by virtue of its process, such 
interference carried to the point of the exclusion of the latter officer ; 
nor may there be an interference which, though it stops short of exclu- 
Sion, claims and takes a joint possession of the property. Of this class 
is Freeman vs. Howe, 24 How., (U. S.,) 450. 

Neither may we deny the soundness of other decisions to the end 
that such process as an execution to a sheriff, which can be executed 
to effect only by an actual caption of the property which is sought to 
be subje:ted to it, may not be levied upon property in the hands of 
an officer of the court, under certain circumstances. Of this class are 
Turner vs. Fendall, 1 Cranch, 117 ; Baker vs. Kenworthy, 41 N. Y., 
215. But they go upon the ground that an execution directs the tak- 
ing of the goods and chattels of the defendant, and that money not 
yet paid over to him, though he has the right to have payment of it, 
is not his goods, and so there can be no caption of it as such. But 
when the process is also against a right to have property, and may be 
executed against an intangible right, by giving notice of the existence 
of the process, or by garnishment, as it is called, the reason of the 
rule, from the cases just cited, does not remain. It is not denied, I 
think, in that class of cases, that if there exists such relation between 
the officer and the defendant in the attachment suit, as that there is a 
credit, or the right of the latter may be deemed effects of his, there 
may bea garnishment. Wilder vs. Bailey, 3 Mass., 289, 292, or if the 
money has been intrusted or deposited with the officer by the attach- 
ment defendant. Id. 

Clearly, in the case before us, the defendant did deposit and in- 
trust with the clerk its own money, which remained its own money 
when the attachment order was served upon the clerk, and that money 
always has been the goods, credits and effects of the defendant, de- 
posited in the hands of the clerk, and of which he is a trustee of the 
defendant. Id., 294. 

There is another class of cases. They hold that a debt that has 
passed into judgment against the debtor may not be attached in his 
hands. Shinn vs. Zimmerman, 3 Zab., 150. It is for the reason that 
the debtor is then liable to the execution on the judgment, and has no 
chance to plead the levy of the attachment ; and if the latter be held 
good against him, he would be placed between clashing peremptory 
processes of different courts. It is not necessary to inquire whether 
this rule is applicable to our process of attachment, for it is not in- 
volved in the facts of this case. 

There is another class of cases which comes nearer to that in hand. 





1878. ] - ¢ Dunlop vs. Paterson Fire Ins. Co. 715 


It is held by them in general terms, that monay in tle han 1s of a pub- 
lic officer is not the subject of attachment. In somo of them the de- 
cision is put upon the phrases of the statute allowing the process ; 
Chealy vs. Brewer, 7 Mass., 259, where the words of the statut» re- 
quired an intrusting a deposit by the debtor with the officer, which 
words are not in our code; and if they were, are met by the facts 
of our case. Or the money was part of a mass of public money, held 
by the officer for public purposes, the right to which in the attach- 
ment debtor did not have the character of a private claim against 
the officer. Buckley vs. Eckert, 3 Penn. St., 368. It is not to be de- 
nied, however, that a broader rule has been laid down ; that n> per- 
son, deriving his authority from the law, and obliged to execute it ac- 
cording to the rules of law, can be charged as garnishee in respect of 
any money or property held by him, in virtue of that authority. See 
Drake on Attachments, §§, 494, e/ seg., and cases cited. I have ex- 
amined enough of those cases to perceive the rales laid dowa by 
them. In all which I have read, however, there is this to be noticed : 
that the money in the hands of the officer of the law did not go there 
directly from the debtor in the attachment, but from some other and 
original and independent source, over which the attachment debtor 
had no control as an owner. Coppell vs. Smith, 4 T. R., 313. In 
this there is a material distinction from our case. Here the money 
was the absolute property of the attachment debtor, and always con- 
tinued to be its property, subject to the express and limited right of the 
clerk over it, conferred principally by the act of the attachment debtor. 
As, when the right of the clerk to withhold the whole or a part of it 
ceased, that debtor could demand and have the whole or a part of it. 
Why, as above suggested, might not the debtor have its right of pro- 
ceeding, as against the clerk ; and if so, why not be able to transfer 
that right ; and if so, why may not the law transfer it? 

Even in some of the cases above referred to, there is a distinction 
taken which makes for one view ; as if money is collected by a sheriff 
in excess of the needs of the execution, that excess is attachable ; 
Pierce vs. Carlton, 12 Ill, 258 ; Lightner vs. Steinagle, 33 id., 510 ; 
and the reason given is that such excess is so much monsy in the 
hands of the officer, had and received for the use of the debtor in the 
execution, The same reason applies here to any portion of the deposit 
with the clerk in excess of the amount needed to satisfy the claim of 
Redfield. 

It is further said, that if anything arises to change the relation of 
the officer from an offisial obligation to personal liability, he will be 
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amenable to the process of garnishment. It will be seen further on 
herein, that this change was effected in the case at hand. And it is 
to be seen, on examination, that many of the reasons given against 
the power to attach moneys, or the right to moneys, in the hands of 
an officer, do not apply to the case before us. In addition to those 
already given is this, that it would lead to litigation in one suit over 
the effects in another, and would produce embarrassment and con- 
fusion to permit one process to intercept money raised on another, 
while in the hands of the officer ; and that it might often lead to in- 
justice, inasmuch as often the names of persons who have the real 
right to money raised by process, do not appear upon the process by 
which the money was got. Ross vs. Clark, 1 Dallas, (Penn.,) 354 ; 
Crane vs. Freese, 1 Harrison, (N. J.,) 305. Yet, notwithstanding 
this, in the case last cited it was held that the attachment was well 
levied on the rights and credits of the attachment debtor in the 
hands of the sheriff, and a feasible way was pointed out of avoiding 
the difficulties spoken of, viz., for the officer to bring the money 
into court, which can control the application of the funds. In the 
case in hand, the money is already in court, susceptible of the treat- 
ment indicated. 

It is urged that the interest of the defendant in the money on de- 
posit is but contingent ; and then it is claimed that an attachment 
may not be levied upon a contingent interest. There are decisions 
to the effect claimed by the appellant. Bates vs. N. O., J. & G. N. 
R.’R. Co., How., 516; Jones vs. Bradner, 10 Barb., 198 ; Faulkner 
vs. Waters, 11 Pick., 473. ©! 

It is not necessary that we now examine these cases and determine 
whether we coincide with the conclusions of them. In the case in 
hand the right of the attachment debtor in the deposit was not con- 
tingent. The original legal title to it was in the debtor, and the 
ultimate title still remained in it, subject to the liability of the money 
to answer the claim upon it of Redfield. That claim, by stipulation of 
the parties to the action in the City Court, confirmed by the order of 
‘that court, had been adjusted and liquidated at a sum certain, and 
there was left a considerable balance to be returned to the attach- 
ment debtor, which that order directed the clerk to pay over to the 
attorney of the defendant in that action, or to his order. Thus there 
was aright in the money on deposit fixed and certain. 

The point made by the appellant, that the court below should have 
permiited the receiver of the defendant to have come into the case in 
place of the defendant, is of no avail here. It is a matter in the dis- 
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cretion of that court. The receiver is its officer. It may see the 
way to protect his interests and those of the defendant, as well 
in the present position of the parties as in that sought by him ; and 
we may not interfere with its discretion. 

Nor is the point tenable, that the court below got no juris- 
diction by reason of the defective service, or want of service, 
of the summons in the case of one of the plaintiffs in the attach- 
ment suits. We have passed upon this question lately in the case of 
Howe Machine Co. vs. Pettibone, MSS. Opin., May 1878. 


We find no reason for a reversal of the orders appealed from. 
They should be affirmed. 


All concur, except Cuurca, Cu. J., not voting. 





DIGEST OF DECISLTONS 


IN THE LOWER COURTS. 


From various sources, not official. 


’ 


Lire.— Signature to Application.— Burden of Proof.— Weight of Evi- 
dence. 

The voluntary signing of a written instrument (in this case an ap- 
plication for life insurance,) after opportunity for examination, and 
then delivering it, are facts which raise the presumption that the 
signer knew and agreed to its contents. That the presumption may 
be destroyed by proof of mistake or fraud renders it more necessary 
that the legal rule should be regarded. This rule shifts the burden 
of proof to plaintiff, who alleges fraud or mistake. It is error for the 
trial court to instruct the jury, in the guise of a declaration of law, as 
to the weight of specific facts, offered in testimony to prove fraud or 
mistake. 

Koenig vs. Life Association of America.—St. Louis, Mo., C. A.—March 
Term, 1877. 


Lire.— Delivery of policy— Nonpayment of premium.—Broker.— 
Assignee. 

A policy on the life of M. was prepared, and upon it was indorsed 
an assignment to F., and a receipt for an all cash premium was 
drawn. These papers were handed.to H., who acted as a broker be- 
tween the parties, and who was to get part of the commission, with 
instructions to deliver on receipt of the money, and not before. He 
did deliver to F. without receiving the money, and F. sold to S., who 
purchased in good faith and without notice of any defect. M. then 
died, the premium not being paid. Ina suit by S. to recover the 
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amount ; Held, that the policy, assignment and receipt were merely 
muniments of title as between the company and the assured, not 
representations to third parties ; and the possession by F. was not 
occasioned by the act of the company, but against their instruction, 
and therefore was not a representation which estopped the company 
from claiming that the premium was unpaid. Held, that F. and not 
the company was the proximate cause of loss to F., who was negli- 
gent in purchasing without inquiry a non-negotiable security, and 
therefore the rule that where one of two innocent parties must suffer, 
the one guilty of negligence must bear the loss, will not apply to the 
company. 

Charter Oak Life Ins Co. vs. Smith.—Cinn., O., Sup. Ct., July, 1876. 


Fire.— Other insurance.—WMisrepresentation. 

The stipulations in a policy against other insurance are not violated 
by “other insurance” which is not legal insurance. The true issue 
is whether the policy which is said to violate the stipulation was 
really binding on the insurer. When the insured signs a printed form 
of application, filled up by agent of the company, which he was not 
asked to read, and which he is not given time to read intelligently, 


the fact that such form contains a misrepresentation of a material 
fact will not necessarily defeat a recovery where the insured appears 
to have acted in good faith, and to have answered truly and frankly 
all inquiries made of him by the agents of the company at the time 
of the insurance. 

Dahlberg vs. St. Louis F. & M. Ins. Co.—St. Louis, Mo., C. A., June 
1878. 


Marinz.— Insurable interest.—Inen. 

Insurance was effected on a vessel in which he had no interest, by 
the master, in his own name, the company supposing him the owner. 
Three fourths was owned by his wife. A libel was filed by the com- 
pany to secure a lien for the unpaid premium. 

Held, That the husband, as master of the vessel, had no authority to 
make the insurance in his own name ; that the husband of the wife had 
no insurable interest in the wife’s interest in the vessel, so as to create 
a lien upon the vessel for the premium ; that the insurance and policy 
being in the name of the master alone, and not “ for the interest of 
all concerned,” the company was only liable, if liable at all, to him, 
and not to the owners of the vessel in case of loss ; and he having no 
nsurable interest in the vessel, the policy could not be emforced 
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against the libelants in case of a loss; that where the policy itself 
was such as could be enforced by the owner of the vessel, the insur- 
ance thereof created no lien on the same for the premium agreed to 
be paid. 5 

Mercantile Ins. Co. vs. SchoonerOrphan Boy.—U. S. D. C., N. D. Ohio, 
July 1878. 


Fire.—TZacxation of Pennsylvania companies on business outside the 
State. 

The sixth section of the Pennsylvania act of March 20, 1877, 
taxes the gross receipts of a Pennsylvania corporation on business 
done out of as well as within the State, and there is nothing in the 
constitution of the State or of the United States to prevent such 
a tax ; it is not a tax on inter-State commerce, and the State has full 
jurisdiction over the corporation, and can tax the money due it 
wherever received. 

Commonwealth of Pa. vs. Ins. Co. of N. A.—Dauphin Co., Pa., C. P. 





